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"THz 1 
PREFACE. 


s the former Edition of this 
Work met with great Suc- 
ceſs from the Public, the Edi- 
tor is encouraged to publiſh a 
Second, which has been carefully 
corrected throughout, with the 
Addition of many References to 
the beſt Authorities. The Rea- 
der is deſired to take Notice that 
Sider in is referred to as it was 
publiſhed, not according to the 
Time the Caſes reported therein 
were taken, and of the following 
Abbreviations made uſe of in the 
Citations, 
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P R E F A C E. 
Citations, biz. L. E. Law of Evi- 
dence. Hardw. Reports of Caſes 

in the Time of F Hardwick, Chief 
Justice. St. Tri. State Trials. 
Fones, Sir Was ones; 2 Jones, 
Sir 1Thomas th or 

| RBS Reading on * 5 
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ria Placitorum Cane, 2 
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HE Gt Thing” to be treated of, 
is the Evidence- chat ought to be 
offer'd to the Jury, and by what 


Rules of Probabiliey it ought to 
be weigh'd and conſider'd 4 


be the firſt Place, it has been obſerved by 


CE, 


31 £7 e 


Degrogh from perfect Certainty and Demori- 
ſtration quite down to Improbability and 


Unlikelineſs, even te the Confines of Im- 


poſſibility; and there are ſeveral Acts of the 
Mind proportion'd to theſe Degrees of Evi- 
dence, which may be called the of 
Aſſent, from full Aſſdraner and Confidence, 


quite down to Conjecture, Doubt, Diſtruſt, 
and Diſpbelief. 


- 


B Now 


s D 


very learned Man, that there are ſeveral * Mr. Locke, 


y 
d ; 
— — Jos? 
— — 


— 
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The Law of Evidence. 


Now what i 80 be-done' in all Trials of 


1 Bight, is to cangs. all Matrers | in the Scale of 


Probability, ſo as to lay moſt Weight where 
the Cauſe ought to preponderate, and there- 
by to make the moſt exact Diſcernment that 
can be, in Relation to the Right. 


Now to come to the true Knowledge o of 


the Nature of Probabjlity, tis neceſſary to 


look a little higher, and fee what Certainty 
is, and whence it ariſes, 


1 0 


All Certainty is a clear and diſtinct Per- 
ception, and all clear and diſtin Perceptions 
depend upon a Mati's own. proper Senſes; 
for this in the firſt Place is certain, and that 
which we cannot doubt of if we would, that 
one Perception or Idea is not another, that 


one Man is not another; that hst belongs 


to one Man, does not belong to another; 
and when Perceptions are thus diſtinguiſh'd 
on the firſt View, it is called Self- Evidence, 
or Intuitive Knowledge. 1 


1 Taz ® are ſome other Things whoſe 


Agreement or Difference is not known on 
the View, and then we compare them by 
the means of ſome, third Matter, by which 
we come to meaſure their Agreement, Dif- 
Amen or Relation. 


5 As if the Queſtion fm whether certain 
Land be the Land of J. S. or F. N. and a 


Record be produced whereby the Land ap- 


pears | 


NAN = = 0” 


@ 1 ÞD 


25. Le of Bun 


pears to be transferred from 7.8. to J. N. 


now when we ſhew any ſuch third Precep- 


tion, that doth neceſſarily, infer x the Relation 
in Queſtion, this is call d Knowledge by 
Demonſtration. The way of Knowledg e 

neceſſary Inference is certainly the ee dig 

and cleareſt cake that Mankind, is ca- 
= of in his way of Reaſoning, and there- 
"_ ey. _ be th "hep; it e * 


1790 12-1 4 


Danonsrnation is generally or, 


- about permanent Things, which being con- 
ſtantly obvious to our Senſes, do afford to 


them a very clear and diſtin Compariſon 
but tranſient Things that page always oc- 
cur. to our Senſes, are generally more ob- 
ſcure, becauſe they have no conſtant Bei 


but muſt be retrie ved by Memory and Re- 


collection. 


Shaw mod of the Buſineſs X * Life 


ſubſiſts on the Actions of Men that are tran- 
ſient Things, and therefore oftentimes. are 
not capable of ſtrict Demonſtration, which, 
as I ſaid, is founded on the View of our 


Sepſes, and therefore the Rights of Men 
muſt be determined by Probability. 


Now as all Demonſtration i is. founded on 
the View of-a Man's own 


ink P 


a Gradation of clear and di Perceptions, 


ſo all Probability is founded upon obſcure. 
and indiſtinct Views, or upon N from 


the Sight of others. 
B 2 , Now 


r Senſes, by 


3 


» 1 
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Now, this in che oſt Place, is 
that wen we can't ſee ot Hear an Kung 
ourſelves,” and yet ate obliged to make a 

udgment of it, we muſt ſee and bheur by 

epott from others; Whieh is one Step far- 
ther from Demonſtration, Which is founded 
on the View of our own Senſes; and yet 
there is that Faith and Credit to be given to 
the Honeſty and Integrity of credible and 
diſintereſted Witneſſes, atteſting any Fact 
under ti Solemities and Obligation of Re- 
4 and the” Datigers and Penalties" of 
rity, that the Mind <qually acquieſces 
there as on à Knowledge” by DEmoiiſtra- 
tion, for it cannot have any more Reaſon to 
be doubted than if we ourſelves' bad heard 
and feen it; and this is the Ori ginal'of Trab, 
and all Manner of Evidence.” + I12: 


Per Holt, Tux firſt therefore and moſt fon Rule, 
6 Mod. 225, in Relation to Evidence, is this, That a 


'Y m Len + 


a 
Id. Raym. 154, Man muſt have the utmoſt Evidence, the 


— Nature of the Fact is capable of: For the 


aVern. 471, $91 985 7 of the Law is to come to rigid De- 

Ch, Pre. 59, 64, MOnſtration in Matters of Right, and there 

" * „ be no Demonſtration of a Fact without 
the beſt Evidence that the Nature of the 


Stra. 526, 1122. 

— 1 Thing is capable of; leſs Evidence doth 

181 220, oe. | | crente but Opinion JOY Surmiſe, and does 

_ 266. . not leave a Man tlie” entire Satisfaction, that 
, » : 

32, 174, 205, 

431, 579, 534, 623, 624, 639, Wd, 672, 1 Salle. 28 5, 286, 287. 2 Salk. 

690. 7 Mod. 129. Id. ops: 73% 734, 735» 1292. Stra. 162. See Bar- 

hard, K. B. 243. L. E. 330. pl. 115. 


. c 


ariſes 
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The Lam of  Evidente; 


_ ariſes from Demonſtration ; for if it be plain- 


ly ſeen in the Nature of the Tranſaction, 
that there is ſome more Evidence that doth 
not appear, the very not producing it is a 
Preſumption, that it would haye detected 
ſomething more than appears already, and 
therefore the Migd does not acquieſce in any 
Thing lower Fa * * ene * 
Fact is capable of, 


Now to underſtand the true 
Evidence, we muſt conſider two Things. | 


Figsr, the ſeveral Sorts of Teſtimony. 


' SxcovvLy, the Force of Teſtimony to 
prove the Matter FR 18 alledg d. 


Finsr, of the ſeveral Sorts of Teſtimony. 

and that is again Twofold. | 

1; By Written. , 
2. Unyritten. 


Ix the firſt Place, we are to conſider, 
which of theſe two Sorts of Evidenee, is to 
be preferr'd in the Scale of Probability, when 


they ſtand in Oppoſition to each other. 


CICERO in his cla for Archias 
the Poet, gives a handſome Turn in Favour 
of the unwritten Evidence, pleading there 
ble * gry Fo the Poet, when the mw 

es of the Enfranchiſement were loſt ; an 
it is to this Senſe, | 

B 3 « Ie 


on 8 | The ler of Boil 


See Vol. II. of 66 © We have 8 the 


plain T LRcwony of 4 


G 3 «© Man © * Integrity and Honour, which can 
5.136 © never be corrupted or chan ed, and can we 


* be prejudiced in the want of the Tables that 
« are confeſs'd to be ſubje# to much Corrup- 

„ tion and Alteration ?”* But the Ballance of 
Probability is certainly on the other Side, 
for the Teſtimony of an honeſt Man, how- 
ever fortified with the Solemnities of an 
Oath, is yet liable to the Itperfections of 

Memory, and as the Remembrance of Things 
fail and go. off, Men are apt to entertain 
Opinions in their Stead, and therefore the 
Argument turns the other Way, in moſt 
Caſes; for the Contracts reduced to Wri- 
ting, are the moſt ſedate and deliberate Acts 
of the Mind, and are more advant«geouſly 
ſecured from all Corruption, by the Forms 
and Solemnities of the Law, than they poſ- 
ſibly could have been, if they were retain'd 
in Memory only ; from hence therefore, we 
ſhall begin with the written Evidence, that 
has the firſt Place in the Diſcourſes of Pro- 
ability. 


Written EVIDEN CE. 


| Written Evidence is again Twofold, viz, _ 


1. PuBLICK. 
2. PRIVATE, between Party and Party. 


Fist Publick, 44 that is alſo Twofold. 


1. Rey 


Ü 5 on: os. 


The Les of kaun 


1. „ Rrcon pg, 124 
2. Mar rERS of inferior Nature: „ Srl 


Anp firſt of Recos; Theſe are the Me: 
morials of the Legiſlature, and of the King's 
Courts of | Juſtice, . and are r 
yond ali Manner of Contradiction: They are 
(if a Man may be permitted a Simile from 
another Science) the proper Diagrams for the 
Demonſtration of Right, and they do con- 
ſtantly preſerve the MEAT, of the Matter 
that it is ever permanent and obvious to the 
View, and to be ſeen at any Time in all the 
Certainty of Demonſtration, in as much as 
the Record, as is obſerved. elſewhere, can 
never be proved * Per notiora, for Demon- 


=p 
9 


ſtration is only appealing to a Man's on 


Conceptions, which can never be done with 
more Conviction than where you draw the 
Conſequence, from what is already $ canceſſum, 
and conſequently, there can be no greater 
Demonſtration in a Court of Juſtice, than to | 
appeal to its own Tranſactions. a 


Bur Records being the Precedents of is : 
Demonſtrations of Juſtice, ro which every 
Man has a common, Right to have Recourſe, 
cannot be transferred from Place. to Place, 
to ſerve a private Purpoſe; and therefore 
they have a common Repoſitory from whence 
they ought not to be removed, but by the 
Authority of ſome other Court, and this is 
in the Treaſury of We ftminſter ; and this | 


* More notorious. $ Granted, 3 
B 4 Piece 


De Law of Evidence. 
Piece of Law is plainly agreeable to all 
Manner of Reaſon and Juſtice: For if one 
Man might demand a Record to ſerve his 
own Occaſions, by the ſame Reaſon any 
other Perſon might demand it, but both 
could not poſſibly poſſeſs it at the ſame 
Time in different Places, and therefore it 
muſt be kept in one certain Place in com- 
mon for them bath ; beſides theſe Records, 
by being daily removed, would be in great 
Danger of being loſt, and conſequently it 1s 
on all Hands convenient that theſe Monu- 
ments of Juſtice ſhould be fixed in a certain 
Place, and that they ſhould not be tranſ- 
ferred from thence, but by publick Autho- 
rity from ſuperior Juſtice. 


yo Co. 92.9% Tux Copies of Records muſt be allowed 


Ch. Rep. 15. 
Co. Li.. a2< 2. b. in Evidence, for ſince you cannot have the 


226. 2. 225. P. Original, the beſt Evidence that can be had 


han, 44 of them is a true Copy; and the Rule of 


beg, 400, 20, Evidence commands no farther than to pro- 
317, 360, (duce the beſt that the Nature of the Thing 
PL Con 38 f. is capable of; for to tie Men up to the Ori- 
85. a. 148. b. ginal that is fixed to a Place, and cannot 
222. à. . . — 1 : 
Dy. 29. pl. 199. be had, is totally to diſcard their Evidence; 


200, a. but it were very hard and injurious, to re- 


Co. 75.2 
alm. 3. move from Evidence the beſt and moſt au- 


ol. Rep. 242. 1 1 it 1 
1 Rep 332: thentick Teſtimony, becauſe it is ſo guarded 


191. ; 
Mod. Rep. 266. Doct. Pla. 215. Saund. 9, 10. Mod. 8, 42, 43, 74, 108, 109, 
126, 292, 507, Ke. 515, &c. 518. 12 Mod. 3, 24, 394, 414, 494, 500, 579. 
8 Mog. 75, 322. 9 Mod. 66. 2 Vern. 471, 591, 603. Ch. Pre. 116. Eq. Abr. 
228, Ld. Raym. 153, 154, 746. 2 Ld, Raym. 763, 967, 1126, 1536. Stra. 401, 
526. 2 Stra. 1122, 1186, 1198, 1241. Tri. per Pais 3d, Edit. 166, 228. State 
Trials 44. Langhorn's Trial, 3 Lev. 387, 388. 8 Geo. c. 25. ſect. 2, L. E. 


82. pl. 5. 
and 


and confined. by the Law, that it cannot be 


e had or produced itſelf: For then the Rules 

is of Law iſ Right would be the Authors of 

y Injury, which is the higheſt Abſurdity: For 

h in many Caſes, | Juſtice muſt fail without 

e Proof from the Records, when themſclyes 

it cannot be had at the Trial. * 

2 

S, Bur a Copy of a Corina h is no Evidence, 2 Bae, Abr. as. 
it for the Rule demands the-beſt Evidenee,”'* 174» 
is that the Nature of the Thing admits, and 

1— a Copy of a Copy can't be the beſt Evi- 

n dence, for the farther off a Thing lies from 

- the firſt Original Truth, ſo much the weaker 

- muſt the Evidence be, and therefore they 


muſt give a true Copy in Evidence, which 
is to reduce it to its firſt and beſt Certainty: 


d Beſides, Where you will give the Copy of a 
e Copy in Evidence, there myſt be a "Chaſm 
d or Gap in your Evidence; for if you have 
ff the firſt Copy, and by Oath or otherwiſe 
J- prove that a true Copy, then the ſecond 
g Copy is altogether idle and inſignificant: If 
i- you have only the ſecond Copy, then it can- 
t not appear that the firſt was a true Copy, 
1 becauſe it is not there to be ſworn to, and 
. by conſequence it is not proved in Court, 
[= and there it is no Evidence, and conſequent- 
d ly the Tranſcript of that which is in itſelf 
not Evidence, .cannot be Evidence“. 
9. 
8 Hxxer it is, that in an Ejectment upon * Ker. 44 — 
1 an Elegit, you mult prove not only the Willoaand Wir 
. * By Stat. 20 Geo. 2. ©. 24. ſet, 14. Copies of Letters of LE. 263. 
4 Attorney, &c. relating to Prize l Money, &c, made Evidence. Tri. per Pais 191. 


udg- 


. Bo 89. Tri, per Pais 226, 232. Stra. 446. 3 R. 8. L. 90. 


10 The Law of Evidence. 


Judgment, and by the Judgment Roll that 
the Elegit iſſued, and was returned, but 
you muſt prove the Writ of Elegit by a 
true Copy thereof, and the Inquiſition there- 

- on, becauſe the Notice of -the Judgment 
Roll, is no more than that the Party did 
ele&t ſuch Execution to iſſue, and it is the 
Elegit and Inquiſition upon it, that carves 
out the Term, and gives the Title of En- 
try, ſo that the Judgment Roll is no more 
than a Memorandum, that it was iſſued and 
returned, and the Copy thereof is no Evi- 
dence, being but a Copy of thar, which is 
but a Copy or Memorandum of the Thing 
itſelf. Sed Quære, becauſe Holt was then of 
a different Opinion, and was for allowin 
the Entry. of the Roll to be good Evidence, 
that the Elegit had iſſued; for a Notice on 
the Roll of the Being and Return of the 
Elegit, is as good Evidence, that ſuch Ele- 
git was, as a Copy thereof. 


THe firſt Sort of Records, are Acts of 
Parliament, theſe are the Memorials of the 
Legiſlature, and therefore are the higheſt 
and moſt abſolute Proof: And they either 
relate to the Kingdom in general, and then 
are called General Acts of Parliament, or 
only to the Concerns of private Perſons, and 

are thence called private Acts. 


2 Salk. 566. Ox General Acts of Parliament, the print- 


10 Mod. 216, 


726, 181. ed Statute Book is Evidence; not that the 
Keb. 2. 
— may 280. pl. 5, Hale's Hiſt, of the Com. Law, 15, 16. Styl. 462. 


printed 


The Law of Evidence. 
printed Statutes are the perfect and authen- 
tick Copies of the Records themſelves, for 
there is no abſolute Aſſurance of their Exact- 
neſs, but every Perſon is ſuppoſed to appre- 
hend and know the Law which he is bound 
to obſerve, and therefore the printed Sta- 
tutes are allowed to be Evidence, becauſe 
they are the Hints- to that which are fup- 


poſed to be lodged in every Man's Mind 


already. 


TI 


A ſaving Proviſo may be given in Evi- Jon. 320. 


Party be within the Proviſo, he is not guil- 
ty on the Body of the Act, on which the 
Action is founded, and conſequently, if the 
Defendant ſhews he is within the Proviſo, 
he is not guilty “ Contra formam Statuti. 


STATUTES. 


dence on the general Iſſue, becauſe if the 6 


Ir an Action or Information be brought » Rol. Abe. 683. 


on a penal Statute, and there is another Sta- 
tute that diſcharges or exempts the Defen- 
dant from the Penalty, this ought to be 

leaded, and cannot be given in Evidence on 
the General Iſſue; for the General Iſſue is 


but a Denial of the Plaintiff's Declaration, 


and the Plaintiff has proved him guilty 
when he hath proved him within the Law, 
upon which he hath founded his Declaration, 
ſo that the Plaintiff hath perform*d what he 
hath undertaken ; but if the Defendant would 
exempt himſelf from the Charge of the Plain- 


F Againſt the Ferm of the Statute . 
tiff, 


12 The Law of Evidence. 
tiff, he ſhould not have denied the Declara- 
tion, but have ſhew'd the Law which dif- 
charges him. | | 


zRol, Abr. 633, ANOTHER Difference is taken between 
where the ſaving Proviſo is Matter of Fact, 
and where *tis a Point of Law: For when 
tis meer Matter of Fact, it may be given in 
Evidence, for the Reaſon formerly given; as 
if an Action of Debt be brought againſt a 
Spiritual Perſon for taking a Farm, the De- 
fendant pleads * Quod non habuit nec tenuit ad 
Firmam contra formam Statuti. Upon this 
Iſſue join'd, the Defendant may give in Evi- 
dence, that it was for the Maintenance of his 
Houſe, according to the Proviſo of the Sta- 
tute, for this is not againſt the Statute. 


Thi, Upon an Information on the 5 E. 6. c. 14. 
againſt Ingroſſing, the Defendant on the ge- 
neral Iſſue, cannot give in Evidence a Li- 
cence of three Juſtices of Peace according 
to the Proviſo in the Statute, becauſe whe- 
ther there be a ſufficient Authority given is 
a Point of Law, and therefore ought to, be 
pleaded, and cannot be given in Evidence 
without pleading it. 


y In private Acts of Parliament the printed 
| Statute. Book is not Evidence, tho' reduced 
N into the ſame Volume with the general Sta- 
i tutes, but the Party, ought to have a Copy 
= compared with the Parliament Roll; For 
Private Statutes do not concern the Kingdom 


* That he was not poſſeſſed of, er held the Farm againſt the Form 
of the Statute. | 


2 in 


The Law of Evidence. 13 
in general, and therefore no Man is under- 
ſtood to be poſſeſs'd of them, as they are of 
thoſe general Laws which are ſet up as the 


Regulation of their own Actions, and conſe- 
quently the Private Statutes are no Intimation- 


to what is already known, but they are the 


Rules and Degrees that relate to the Private 
Fortune of this or that. particular Man, which 
no one elſe is under any Obligation to under- 
ſtand or take Notice of, and therefore they 
ought to be proved with the ſame Punctua- 
lity as the Copies of all other Records, for 
they are not conſidered as already lodged in 
the Minds of the People. 


Quæœre; For it ſeems the better Opinion that 20 Mod. 126. 
the Copy of Private Acts allowed to be Evi- K. 21. _ 
dence, ought to be under the Great Seal. | 


Bur my Lord Chief Juſtice Parker allow- 10 Mod. 353. 
ed the printed Statute to be Evidence, in the Jy. 025 Marter 
Caſe of the College of Phyſicians and Doctor not appear there. 
Weſt, of the Truth of a Private Act of © Nm. 47% 
Parliament touching the Inſtitutions of the 
College of Phyſicians becauſe the printed 
Statute Book is printed by the Queen's Au- 


thority, and therefore tho” it be not ſo good 


Evidence of a Copy as an Exemplification 


under Seal, yet it muſt be ſuppoſed as good 
an Evidence of the Truth of the Copy as a 
Copy compared with the Rolls and fworn by 
the Teſtimony of any Witneſs; which is al- 
lowed daily as a good Proof of the Copy of 
a Record: For a Copy printed by publick 
Authority derives more Credit from that Au- 

thority 


ro Mod. 125, 


$4. 145, 146. 


The Law of Evidence. 
thority than it would from the Teſtimony of 
any living Witneſs that had compared it, 


Tu next Thing is the Copies of all other 
Records, and they are Twofold. 


Under Seal, 
and 8 
Not under Seal. 


| 921A 25 = | 755 
Fist under Seal, and theſe are call'd by 
a particular Name Exemplifications, and ate 
of better Credit than any ſworn Copy: For 
the Courts of Juſtice that put their Seals to 
the Copy, are ſuppoſed more capable to exa- 
mine, and more exact and critical in their 
Examinations, than any other Perſon is or 
can be, and beſides there is more Credit to 
be given to their Seal, than to the Teſti- 
mony of any private Perſon; and therefore 
we are more ſure of a fair and perfect Copy 
when it comes atteſted under their Seals, than 
if it were a Copy ſworn to by any private 
Perſon whatſoever, 


Exemplifications are Twofold. 
Under the Broad Seal, 
or | 
Under the Seal of the Court. 
UnDen the Broad Seal; ſuch Exemplifica- 


rd. 118. 
Pl. Com. 4 11. a. tions are of themſelves Records of the great- 


eſt Validity, and to which the Jury ought to 
give 


er 


De Law of Evidence. is 
ive Credit, under the Penalty of an Attaint; 
r there is more Faith due to the moſt ſo- 
lemn Atteſtations of Publick Authority than 
any other Tranſactions whatever z and there: 
fore a Falſification in this Caſe is High Treaſon. 


Wu a Record is exemplified. under the; tas. r74. 
Great Seal, it muſt either be a Record of 
the Court of Chancery, or be ſent for into 
the Chancery by a Cerliorari, which is the 
Center of all the Courts, and from thence 
the Subjects receive a Copy under the At- 
teſtation of the Great Seal: For in the firſt 
Diſtribution of the Courts, the Chancery held 


the Broad Seal, from whence the Authority 


iſſued to all Proceedings, and thoſe Proceed- 


ings can't be copied under the Great Seal, 
unleſs they come into the Court where that 


Seal is lodged. 


Bur if Exemplifications under the Broad ObjeQion. 
Seal are the higheſt Evidence that the Na- 
ture of the Thing is capable of, then why 
are any Proofs admitted but them, ſince the 
chief Rule' in Relation to Evidence demands 
the higheſt Evidence the Nature of the 
Thing is capable of? ? 


WEN we ſay the Law requires the high- Anſwer. 
eſt Evidence that the Nature of the Thing 
is capable of, *tis not to be underſtood, that 
in every Matter there muſt be all that Force 
and Atteſtation that by any Poſſibility might 
have been gathered to prove it, and that 
nothing under the higheſt Aſſurance poſſible 
ſnould have been given in Evidence to prove 

any 


The Law of Evidence. 
any Matter in Queſtion: To ſtrain the Rule 
to that Hei gbr, would be to create an end. 
leſs Charge — — for there are ul. 
moſt infinite Probability, one 
under the other, and i but Mat- 
ters of the higheſt Aſſurance might be given 
in Evidence, the Way ef Illuſtration of 
Right would be the moſt troubleſome and 
expenſive that can be imagined; as for In- 
ſtance, no verbal Contract could be proved, 
becauſe a written Contract carries with it 
greater Credibility, and conſequently the un- 
written Contract would not be the greateſt 
Aſſurance that the Nature of the * 
capable of; ſo a Contract atteſted by tw 
Witneſſes gains more Credit than a Contra 
atteſted but by one; and therefore by the 
fame Argument, one Witneſs would be no 
good Proof of a Contract; and all theſe are 
plainly as good Reaſonings, as to ſay that 
the worn Copy of a Record ought not to be 
admitted, becauſe a Copy under the ur 
Seal is a ſtronger Evidence. 5 


Bur the true Meaning of che Rule of 
Law that requires the greateſt Evidence that 
the Nature of the Thing is capable of, is 
this : That no ſuch Evidence ſhall be brought 
which * ex natura rei ſuppoſes ſtill a greater 
Evidence behind in the Parties own Poſſeſ- 
ſion and Power, for ſuch Evidence is alto- 
gether inſufficient and proves nothing, for it 
carries a Preſumption with it contrary to the 
Intent for which it was produced: For if 


the other greater Evidence did not make 


® From the Nature of the Thing, 


againſt 


4 
w__- @+ © 3 
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The Law of Evidence. 
againſt; the Party, why. did he not produce 
it to the Court; as if a Man offers a Copy 
of a Deed, or Will where he ought to pro- 
duce the Original, this carries a Preſumption 
with it that there is ſomething more in the 
Deed or Will that makes againſt the Party, 
or elſe he would have produced it; and 
therefote the Proof of à Copy in this Caſe, 
is not Evidence, and cannot poſſibly 8 
any Thing in a Court of * A Noch 


17 


Wren any Record is exemplified, the « to#. 173. 
whole Record muſt be exemplified, for the Ff. 23, 27. 
Conſtruction muſt be taken from the View 
of the n. Matter taken together. * 


Tur ſecond Sort of Conjes ander Seal, 
are the Exemplifications under the Seal of 
the Court, and theſe are of higher Credit 
than a ſworn Copy, me the Reaſons * — 
ly given. 


Tuzar Exemplifications, and all ether Sid. 145. 

under Seal, ſhall be delivered to the Jury Pl. Cen. 324. 

to be carried off with them, but worn Co- 

pies ſhall not, for we have ſhewn the Ori- 6 

ginal in the Court of Chancery, that the In- ; 

vention of ſealing was firſt advanced inſtead 

of Coins themſelves, and that from thence 

it began to be made uſe of by Way of Atte- 

ſtationz and from the Example of the King 

it began to be uſed in all the Courts of Ju- 

ſtice for the Atteſtation of their Tranſac- 

tions, and from the ſame Example it began 

to be uſed by , Lon of Manors for 
the 


18 


SLA. 143. 


The Law of Evidene e. 
the Authenticating of- their Grants,' and for 
Tickers inſtead of Pieces of Money; and 
from hence Impreſſions were deviſed with 
the Diſtinction of Arms and of Families, and 
theſe were perfectly known in the Neignbour- 
hood, and entire are always delivered to 
the View of the Jury, and the Jury are al- 


| lowed to carry them away with them as the 


Acts of the moſt remarkable Solemnity, that 
the moſt ſolemn Acts _ make the laſt Im- 
2 


Avornin Reaſon why Matters eden Seal 


ſhall be delivered to the Jury is, becauſe 


theſe Things that are generally of higher or 
at leaſt ot equal Credit with Matters ſworn 
Viva Voce, would not yet be underſtood ſo 
well upon tie Hearing, as the Evidence 
Viva Voce may upon the Examination, 
where the Jury have the Liberty to put what 
Queſtion they pleaſe; and therefore Matters 
under Seal are carried away by the Jury, to 
be ſeen and conſidered, that Things of greater 


Credit may be equally underſtood with other 


Matters that carry leſs Authority. 


Bur the Chirograph of a Fine, a ſworn 
Copy. or any other Writing, tho' it may be 
given in Evidence, yet it ſhall not be deli- 
vered to the Jury, for theſe have no intrin- 
fick Credit in themſelves, and the Jury of 
themſelves are not ſuppoſed to take Notice 
of them, but they have no Credit but what 
they derive from ſomgthing elſe, viz. from 


A Hy Ward of Minh be 
t 


383855888 
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-the Oath of the — or 
from ſome Preſumption in their Favour, ſo 
that they receive their Credit from ſome Act 


in Court, but do not carry it along with them, 


and therefore cannot be removed out of 


Court with the Jury: But things under Seal 


are ſuppoſed to have an intrinfick Credit 
— the Impreſſion of the Si 


Meaſure, and therefore are con 


veniently 
lodged in their Poſſeſſion to diſcern of them; 


But of Writings that are not under Seal, the 
Jury can make no Diſcernment of their own, 


but their Credit muſt totally ariſe from ſome 
Act in Court, and therefore they cannot be 
put in the Power of the Jury. | 


Seals Publick and Private. 


gnature, and 
are ſuppoſed to be known to the Jury in ſome 


Bur kite the Diſtin&ion 3 is to be made 8 Sid. 146. 


between Seals of Publick and Seals of Private pic 
Credit, for Seals of Publick Credit are full 


Evidence in themſelves without any Oath 
made, but Seals of Private Credit are no Evi- 
dence, but by. an Oath concurring to their 
Credibility: Seals of Publick Credit are the 
Seals of the King, and of his Publick Courts 
of Juſtice, Time out of Mind; now theſe 
Courts make a Part of the Law and the 
Conſtitution of the Kingdom, and have their 
Sanction in that immemorial Uſage, that is 
the Foundation of the Common Law; now 
the Seals of theſe Courts are Part of the 


Conſtitution of the Courts themſelves, and 


by Conſequence the Courts and the Seals of 
C 2 theſe 


S 1 
118, 1196 
Com. 411. ay 
 # 
| a + 


* 
93 


| Sid. 146. 


Quzre, 


theſe Coutts are 
every Body, ſince they are equally intitled 
to that Suppolal,” 
Law whatſoever, Wu 300 01 7) 


to be knoyn to 


asiuny other ranger 
chr uf 


/So-the:Seal. of: eu ee by AG of 


Parliament, is; of full. Credit without further 
Atteſtation, for the Act of Parliament is, of 
the ſame Notoriety with the Common Law, 


and therefore the Court, and the Seals there- 
by created, are ſuppaſed ne known 
1 every Body. ALL 54 pd n * 10 0 


Bux the Seals of pr * 33 or of g pri- 
vate Perſons are not full Evidence by them- 
ſelves without an 'Oath concurring to their 
Credibility, for tis not poſſible to ſuppoſe 
theſe Seals to be univerſally known, and con- 
ſequently they ought to be atteſted by ſome- 


thing elſe, 4. e. by, the Oath of ſame one who 


has Knowledge of them : For what is not of 


itſelf known, muſt; be made known * Aliunds, 


and when theſe, Seals are thus atteſted, they 
ought to be delivered in to the. Jury, be- 
cauſe tho Part of, their, Credit ariſes from 
the Oath that gives an Account of their Sea- 
ling, yet another Part of their Credit ariſes 
from a Diſtinction of their own Impreſſion; 
for (as I ſaid) antiently every Family had its 
own proper Seal, as it is now in Corporations; 
and by this they diſtinguiſh their Manner of 
contracting one from the other, and by falſe 
Impreſſions of the Seals they diſcovered a 
Counterfeit Contract, and therefore twas not 
the Oath but the Impreſſion of the Seal ac- 


Otter. 


company ing 


1 


Hh Lt of, Bes 


companying it, that made up nee, g 
r of e Foil 
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| "Copies Sworn, and Office ce. 


een 


. nor ſince in al private Contracts the Di 
ftinction ot Scaling is worn out of Uſe, and 


comes to Hand, to be ſute there muſt be 
Evidence of putting the Seal, becauſe at 
this Day little can be diſcovered from the 
bare Impreſſion ; beſides, ſince the Witneſſes 
Names are inſerted in the Contract, unleſs 
they appear to prove the Contract, there is 
not the uttermoſt Evidence that the Nature 


of the Thing is capable of, for their not ap- 


pearing is a Preſumption that they were 
never privy to berg fuck: rr eG Bar 
of this hereaſte n. 


Men uſually Seal with any Impreſſion: that 


e of Depoſitivhs in 2 Rol. Abr. 587 


Equity, ſhall be delivered to the Jury, if 204. — 


the Party be dead; and theſe Exemplifica- 


tions are under the Great Seal; but if the 
Exemplificatioa comprehends che 1 | 


of ſome that are living, and of others that 
are dead, it ſhall not be delivered to the 
Jury, , becauſe when the Parties are dead 
their Depoſitions are the greateſt Evidence 
that the Nature of the Thing is capable of, 
and equal to Evidence * Viva Voce, and: ovght 
to be as carefully conſidered and examined, 
which can't. eaſily be, unleſs they are! car» 
ricd away by the Jury, for the e 


h Werd of Mouth, | 
ex of 


* 
* 


2 Stra. 929. 
Barnard, K, B. 


348. 


Vent. 257. 
Styl. Pr. Reg. 
205, 

Mod. 117. 
Salk. 285. 


of them in Court, 


is not likely to make the 
ſame Impreſſion; beſides this Evidence does 
not derive any Credibility from any Act of 
the Ni Prius Court, but they have it in- 
trinſically in themſelves; from the Self- Evi- 
dence of their own Seals; and therefore 
where ever they are removed they remain 
the ſame, but if ſome af the Witneſſes are 
living, it is not the higheſt Evidence: 

L 


Tux Ea Sort of Copies are thoſe that 
are not under Seal, den n are of tuo 


* 


1. | Sworn Copies, and 
2. Office 8 


iſt, Gn cor urs, au muſe be of BE, 
Records brought into Court in Parchment, 
and not of a Judgment in Paper ſigned by 
the Maſter, though upon ſuch Judgment 
you may take out Execution, for it does not 


become a permanent Matter, till it be deli- 


vered into Court, and there fixed as Memo- 
randums or Rolls of that Court, and until 
it be a Roll of that Court, tis transferrable 

any where, and ſo doth not come under the 
Reaſon of Law, that permits us to give a 


Copy in Eucken 


Wrtrz a Record is loſt, a | Eden bf it 
may be read without ſwearing a true Copy, 
for the Record is in the Cuſtody of the 
Law, and not of the Party, and therefore 


if loſt, there — to be no Injury arg 


I 


The Law of Evidence. 0 
to the Party s private Right, and conſe- I. E. 3. pl. is, 

8 if it be loſt, the Copy muſt be ad- 

mitted without ſwearing. any Examination 

concerning it, ſince there is nothing with 

which the Copy can be compared, and there- 

fore it muſt be OO true Rm Err 

mination. G3; 


+ Buy: in \ ach Caſes as theſe, the 3 
ments muſt be according to the Rules re- Mod. 117. 
quired by the Civil Law: They muſt be 
* Vetuſtate Temporis, aut Judiciarid Cogmtione 
roborata. . 


— 


So the Copy of the Decree of Tithes in Vent. 257 


London, has been often given in Evidence 


without proving it a true . becauſe the 
Original is loft. - 


So a Recovery of Lands in Antient De- wia 
meſne was given in Evidence, where the 


Original was loſt, and Poſſeſſion had gone a 


1 Time according to the Recovery. 


„, A Man gives in Evidence the T:i. yer Pais 6%, 
ſworn Copy of a Record, he muſt give the N. 27, 
whole Copy of the Record in DE. for Ante 17. 
the precedent and ſubſequent Words and 
Sentence may vary the whole Senſe and Im- 
port of the Thing produced, and give it 
quite another Face; and therefore ſo much 
at leaſt ought to be produced as concerns 
the Matter in Queſtion. 


* e Length of Time or judiciary Coptizance, + 
C4 Seca. 


Fl. Reer 110 b. 


Sec ro An. c. 18. 
8 Geo. 2. C. 6. 
ſect. 21. 


The Law wb Buidence. 
un Office Copic may be given I 


ridence. 


12 


5 8 aha Difference 5 10 hs doh bes 
tween a Copy authenticated by a Perſon 
truſted to that Purpoſe, for there that Copy 
is Evidence, and a Copy given out by the 
Officer of the Court that is not truſted to 


that Purpoſe,” for that is not Evidence, n | 


+ 


out proving it ally r | 
) iba is 

TAI — of the Difference is, that 
where the Law hath appointed any Perſon 
for any Purpoſe, the Law muſt truſt him 
as far as he acts unter the Authority chat the 
Law has lodged in him; other wiſe it would 


be to give Credit to another Officer and not 


to him at the ſame Time. 


Tipo the Chiro graph of a Fine is 
Evidence to all Perſons of loch as Fe, for 
the Chirographer' is appointed to Peg out 
Copies between the Parties of thoſe Agree- 
ments chat are lodged of Record, —.— there- 
fore his Copy muſt be admitted as Evidenee 
without further Doge ($1 wu 

So Where a Deed is viretied, ho Endorſe. 
ment of that Enrollment is Eyidehci; with- 
out further Proof of the Deed,” becauſe the 
Officer is intruſted to authenticate ſuch Deeds 
by Enrollment, and when fuch Officer en- 
gorſeth, that he hath done it purſuant ta the 
Tm. then the Law which entruſted as 

; . wit 


ens ˙ TI 


1 A  . LES — ' wa Y r 1 "mn FI 


* 
* P_ 
- > 
# 
* 
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with the nee of e ought' 4 to 
give Credit to what ee i HRwvog 

150 , zud on. | $1 300 

Bor if an Oſßicer of the Court, who is 
not entruſted! todrhar'Purpoſe; makes out a 
Copy, they ovght to prove it examined; the 
Reaſon is, ' becauſe being no Part of his Of- 


fice, he is but a private Man, and à private 


Man's meer Writing or Word ought not to 


be credited,” without his Ot. 


* 
911 + * * 10 
114 --0 1 


-/Tutnvvonr tris bot eough: to give in 
Evidence a Copy of a Judgment, tho” it be 


endorſed to hade been examined. by the Clerk _ 


of the Treaſury, becauſe *tis not Part of the 
neceſſary Office of ſuch Clerk: For he is 
only intruſted to keep the Records, for the 
Benefit of all Men's” * and not W 
make out ty of them. 


So if the Deed :nrolled. by: m_ EP iche 
Clerk of the Aſſize makes out a Copy of 
the Inrollment only, this is no Evidence, 
without proving of it examined, becauſe the 
Clerk is intruſted to authentieate the Deed 
irſelf by Inrollment, and not to . _ 
Copies of the Ihrollmene or that Deed. 


326 [ 3+; 


Nr Recoveries Sc 


Bor the Office Copies of Dipolicow ail 
Evidence ih Chancery,” but not àt Common 
Law, without Examination with the Roll; 
for the Court of Chancery have for Conve- 
Alence allowed their Office Copies to be 

Evidence 


25 


% 


The Law. of Evidence. 


Evidence in their own Court, and have im- 
powered their Officers to make out ſuch 
Copies as ſhould be Evidence, but the par- 
ticular Rules of their Court are not taken 
n r Law. 1 


_— Warns a Fine with Proclamations i is to 
Trin. Aft. neo · be a Bar to a Stranger, there the Proclama- 
tions muſt be examined, from the Roll, for 
the Chirographer is authorized by the Com- 
mon Law to make out Copies to the Parties 
of the Fine itſelf, yet is not appointed by 
the Statute, to copy the Proclamations, and 
therefore his Indorſement on the Back of _g 


. Pine is not binding. 


/ 


. 


. Shown thus ſhewn how os mak is 
to be given in Evidence, by the proving a 
Copy, we muſt in the next Place ſee in 
what Manner, and in what ves they ought 
to be lone | 


. ax here i in the firſt Place, *tis avis 

true, that when the Record is pleaded and 
appears in the Allegations, it muſt be tried 
on the Iſſue * Nul iel Record; but where the 
Iſſue is upon Fact, the Record may be given 
in Evidence to ſupport that Fact. 


Style 22. Wain the Iſſue is * Nul Tie! Record, the 

$6,245 Record muſt be brought F Sub pede Sigilli, but 
where the Record is offered to a Jury, any 
of the forementioned Copies are Evidence. 


Ns fuch Record, 5 Under Sl. | 


| The Lew of Buis: 27 


Bor out of this: Rule abere: is an Excep, 5% 145 16. 
tion, that where the Record is Inducement, 
and not the Giſt of the Action, there it is 
not of itſelf Traverſable, but muſt be given 
in Evidence on the Proof of the Action, for 
nothing can be of itſelf Traverſable, that 
doth — make a full End — my Matter in 
. Wms | 993 575: m1 

Win any Parſon; — 1 ies. per Pain 
ned de ſo — at eat as concerns the? _ — 
Matter in Queſtion,” for it is. no Evidence, Me . 
unleſs you ſnew the whole Import of the 
Matter, for the preceding or following 
Words may give it quits another Face. _ 


anne a Recovery is antient, you need Mod. 217+. 
not prove any Seiſin in the Tenant to the _ 
Præcipe, but otherwiſe i it is in a Modern Re- 
covery; for in an antient Recovery, the Pre- 
ſumption is for the Recoveror, for the Rec- 

veror ſhall be ſuppoſed to be ſeiſed at the 

Time of the Recovery, ſince he hath been 

ſciſed ever ſince; but in a modern Recovery 

the Seiſin muſt ber proved, becauſe the Pre- 

cipe doth not lie againſt the Perſon that is | 
ſeiſed of the Freehold, and. ſo the Recovery \ 
wants a Foundation, becauſe the Action is not 
proſecuted againſt the Tenant of the Freehold, 


'TzxanT for Life, the Remainder in Fee, Vent. . 
and he in the Remainder in Fee ſuffers beet ee 
Common Recovery with ſingle Voucher, and 
this Recovery is Antient : The Court will 

preſume 


28 The Lau of | Evidence. 
_ preſume a Surrender of the Tenant, — 
when there hath been a conſtant Enjoyment . 
under that Recovery, it ſhall be Gppoſc4s 

be a lawful Foundation, 'becaufe unleſe there 
had been a" lawful Teuant to the Preacige; | 
it muſt be ſuppoſed, that ir'would have! been | 

dontroverted and overthrownor aun df = 
Vent. 257. Bur if . be Ten for Life, the Re 
mainder in Fee, and he in Remainder ſuffer 
2 Common Recovery with ſingle Voucher, 
and this Recovery is Modern; this” Record 
weill not give a Title, for the Freehold is in 
Tenant for Life, and the Præcipe ought to 
be brought againſt him; and ſo there is no 
lawful Action commenced: ig v 2010 Ve 


Moor ass. Ix there be Tenant for Life, wich Re- 
ou %. mainder in Tail, and they both join in à 
Pig, of Rec, 36. Common Recovery with ſingle Voucher, this 
will not bar the Tail, becauſe the Remain- 
der Man is not Tenant to the Precipe;| and 
in this Caſe the Precipe is brought againſt 
them both as Joint Tenants, an he in Re- 
mainder hath no immediate Eſtate of Free- 
hold in him, and the Remainder Man is hot 
bound by the Recovery had againſt the Te- 
nant for Life, unleſs he comes in upon the 
Aid Prayer, tho” the Remlngey is Senior to 
a Right, by fuch Recover 7x. 


an ne. Bur if there be Tenant for Life, the Re- 
mafnder in Tail, and they ſuffer a Rae 


= By Stat. ** 2. C 20. Te. 4. Purchaſers in — 
may, after 20 Yeats, produce the Detds making a Tenant tothe 
» Pracipe, ay Evidence of a Recovery. 


very, 


very, and come in as Vouchees on the dou- 
ble Voucher, then ihe in Remainder 13 batted, ng ww 4 
betauſe he in Remainder is as properly call'd DD 
in as Vouchee; as if he had been call'd in Re 
on thei Aid Prayer of Tenant for Life, and 
then when he takes up the Defence, and 
makes Default, then l er 
the Judgment, as for the want of a Ti 
appearing ;; ſor where any Perſon is properly 
in Court, and doth not defend his Title, he 
is as properly barr'd as he which hath no 
Title at all; and when Tenant in Tail is 
barr' d for want of Title, the Iſſue can never 
Ir a Verdict be had on the ſame Point, and Cas, 
between the ſame Parties, it may be given in Term. Pach. 
Evidence, tho the Trial was not had for the Hd at Rr. 
ſame Lands; for the Verdict in ſuch Caſes 
is > very perſuading; Evidence, becauſe what 
twelve Men have already thought of the bet 
Fact, may be ſuppoſed fit to direct the De- _ 
termination of the preſent Jury; for to go 
contrary to what a former Jury have decided Lewis and 
in Relation to any Fact, is to arraign the * 
Honeſty and Sincerity of their Judgment; 
and there is that Common Credit to be given 
to twelve Men of the Country, diſcerning of 
any Fact upon their Oaths, that no ſecond 
Jury ought raſhly to depart from their Judg- 
: ment: Their Verdict alſo further ſtands in 
"= Credit, becauſe the Jury muſt be ſuppoſed 
; honeſt Men, and. Men of clear Reputation, 
becauſe their Verdict was not attainted by the 
Party againſt whom it was given. ” 
Bur 


Ibid. | 
See: Stra. 308. 
2 Str. 1151. 
See Carth. 79, 
181. 

5 Mod. 386. 


2 jones 221. 
2 — 142. 


2 Sid. 325. 


rf. 


* 
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Bur then 7 4 Vercict ou ght to be be- 


geen the fame: Parties, — otherwiſe; a 
Man would be bound by a Deciſion, where 
he had not the Liberty to Croſs · examine, and 
nothing can be more contrary to natural 
Juſtice, than that any Body. ſhould be inju- 


red by any Determination that he was not 


at Liberty to controvert; for that is to ſet 


up a Deciſion unexamined, in Prejudice of a 
Cauſe that is under Examination ;- ;” beſides, 


one that is not Party to the Trial; has no 
Redreſs for the Injury if the Verdict were 
falſe, for he can't have an Attaint, and 
therefore ought not to be 72 9 by. the 
Verdict. 


| * vr it is not ates has — Verdidt 
ſhould be in Relation to the ſame Land, for 


the Verdict is only. ſet up to prove the Point 


in Queſtion; and if the Verdict ariſe upon 
the ſame Queſtion, ' then *tis no Doubt 2 
good Evidence, for every Matter is Evi- 
dence, that amounts to the Proof of) ts 
0 in Queſtion. 


* 


Verd iets given i in Evidence. 


| 1 180 an Action of Treſpaſs, the Indi&ment 
for the ſame Treſpaſs and Verdict for the 
ſame Treſpaſs, ſhall not be given in Evi- 
dence, if the Indictment be only found on 
the Party's own Oath; for if the Party' s Oath 
be no Evidence in his own Cauſe (as we ſhall 


hereafter ew that it is not) then can't the 
Verdict 


The Law of Evidence. 31 
Verdict be any Evidence that is founded only 
on the Party's own Oath ; for what can't be 


Evidence directly, can't be made Evidence 2 
by any ſuch ae, 5 7 | 


Bor where the Verdict on the Indiftroent Th —— 
is founded on another Evidence, beſides the Mr. Phipps, 
Party s own Oath, there the Verdict may be 
ven in Evidence; for there this Verdict 
— to be under the ſame General Rule * 
with all others, and there the Judgment ob 
twelve Men on the Fact, ought to ſway in 
Determination of the fame Fact, whether the 
Verdict be on Indictment or Action: But Objeficas 
yet it may be objected, that the Fact might 
find Credit from whe Party s own Oath, which 
ought not to ſupport the Action, and fince 
the Evidence is ſo intermix*d, that it' doth 
not appear on wh it was founded, the Ver- 
dict cannot be produced in Corroboration of 
che Evidence on the Action. 


Ir is true, this doth in Part take off the Aniwr. 
Force of ſuch Evidence; for, as when a Ver- 
dict is produced in Evidence, it may be an- 
ſwer'd, that it did not ariſe from the Merits 
of the Cauſe, but from ſome formal Defect 
of the Proof, and that makes it no Evidence, 
toward gaining the Point in Queſtion; ſo a 
Verdict may be diminiſh'd in Point of Au- 
thority, by ſhewing that it was in Part found- 
ed on the Oath of the Party intereſted in the 
Action; and the Jury are to reſpect it no 
further than as they preſume it given, and 


ſup- 


32 


ad Objection. 


2 Sid. 325. 


L. E. 31. A 66. 


* 
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ported by the C ande e 
th are not OY - the Cauſe. 


Fur others have ſaid the Verdi& . on 
the Indictment cannot be given in Evidence, 
| becauſe on that Proſecution; there is no Li- 
2 left to the Party to attaint the — ury, as 
he hath Power to do, if injured on a Civil 
Action; therefore qufre, „n: „ rote 


"Is an Appel the 75 ic on the Indict- 
ment can't be given in Evidence, for where 
the Life of a Man is concerned, the Jury 
muſt weigh and conſider it from the Evi- 
dence then offered, and not from any Prece- 
dent of what had been formerly done by 
others; for in the Caſe of Blood it ſeems in- 
convenient and dangerous that the Determi- 
nation ſhould. be governed by any Thing out 

of the Evidence, eſpecially ſince by the Po- 
licy of the Common Law, there could be no 
double Trial, and one * was we a 
Bar to another. | 


Now when the Statute, of Hen. 7. altered 
that, and made the Indictment cotemporary 
with the Appeal, it never intended they 
ſhould have any Relation to each other. 


A 8 in a criminal Caſe, where the 
Matter was Capital, was denied to be given 
in Evidence in a Civil Caſe; as where the 
Father was acquitted on an Indictment, for 
having two Wives, this could not be given 
in Evidence, in a Civil Caſe, where the Va- 

2 lidity 


De Law of Evidence. 
lidity of the ſecond Matriage was controvert= 
ed; the Reaſon ſeems to: be; becauſe much 
leſs Evidente is heceſſary to maintain the 
Action; than to. attaint the Criminal; and 
therefore his Acquittal was no A 
that the Faft was not true. | 


Ir a Verdi& be given inst thi Defen- elk; Aff. nes. 
dant on the ſame Point; though anothet Par- 
ty were Plaintiff yet in ſome Caſes it may 
be given in Evidence; as if there be'a Trial 
of Title between A. Leſſee of E. and B. and 
afterwards there be a Trial of the ſame Title 
between C. Leſſee of E. and Buy C. may 
ve the Verdict found againſt N. in Evidence 


33 


2 upon the Trial between him and B. for this 
n was the Senſe of a former Jury on the Fact. 
. In which Trial B. had the Liberty to Crofs- 


examine; though the ſame Fact had been al- 
ready decided againſt B. | 


Ir thee he an Ejectment brought 48 tiainſt h — 21. 
ſeveral Perſons; and there be a Verdict "inſt Me — 2 
againſt the for tis the Party againſt .. 
whom the Verdict is given, that can have OP 4 


Relief by Attaintz in as much as the Reſidue ii 5 


See Ca 


are not ptejudiced; and theſe Parties ſhall 151. 
not be injured by a Verdict they had not the? Mod. 386. 


— ones 221. 
the Power to conttovert. od. 142. 
ven L. E. 91. pl. 23. 


Ir a Man has two Wives, and be thereof 3 Mod. 164. 


Ls. Raym. 68, 
for convicted, and dies, and the ſecond Wife 5 mY $70, 1266. 
ven 2 Mod. 35,7 40s 
v 319, 339, 432, 610. 11 Mod, 224. 10 Mod. 586. 8 Mod. 1dr. Gild. | Rep, 
5 155, &c. 2 164, 175, 276, Kc. 204, t. Stra. 79. 2 Stra. 960, 961. 
lity D | claims 
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ther the Marriage be lawful or not, is the 


Lord Howard 
and Lady Inchi- 
quin, 1700, 
Hard. 472» 


for his Reverſion would have been turned 
4 


in the Cauſe before the Biſhop to induce him 


The Law of Evidence. 
claims Dower, the Verdict and Conviction 
cannot be given in Evidence, but in this'Caſe 
the Writ muſt go to the Biſhop ; for whe- 


Point in Controverſy, and that is of Eccle- 
ſiaſtical Juriſdiction, and is not to be decided 
at Common Law. | * 


Bur the Verdict may be made an Extibit 


to believe there was a former Marriage. 

Bur this Rule of giving Verdicts in Evi- 
dence on the ſame Point, is to be taken with 
great Reſtriction; for no Body can take Be- 
nefit by a Verdict that had not been preju- 
diced by it, had it gone contrary; and there- 
fore if a Termor for Years had recover'd 
againſt B. the Reverſioner might give ſuch 
Verdict in Evidence, for B. has no Pre- 
judice, becauſe he hath the Liberty to Croſs- 
examine the Witneſſes, and to attaint the 
Jury, and 'tis fit the Reverſioner ſhould 
make uſe of the Verdict, and have Benefit 
by it, ſince he had been diſpoſſeſs'd by the 
Verdict, if it had gone againſt the Termor, 
and therefore he may offer it in Evidence; 
ſo if there were Tenant for Life, the Re- 
verſion in Fee, and B. brings his Action in 
Ejectment againſt the Tenant for Life, and a 
Verdict is given againſt the Plaintiff, it ſeems 
that the Reverſioner might have given this in 
Evidence againſt B. becauſe he would have 
been prejudiced in Caſe B. had recovered, 


to 


The Law of Evidence. 
Evidence againſt B. for the Poſſeſſion of B. 
Leſſee is his own Poſſeſſion, in as much as 

the Leſſee doth only * /enere in nomine ali- 
mo, and B. might in this Cafe give any Thin 
in Evidence, as well as the Plaintiff himſe 
and Challenges might have been made to the 
Jury for Conſanguinity to B. che Reverſi- 
oner: Now then fince A. hath the Poſſeſſion 
of D. as his Bailiff, if there be a Verdict 
againſt that Poſſeſſion, it muſt conclude B, 
fince he had in this Caſe, all Liberty to 
Crofs-examine as well as A. himfelf, and by 
Conſequence, this Verdict muſt be Weile 
againſt any other Leſſee of B. | 


Hard. 426. | Burr if there be a Recovery againſt hand 
per Chun. for Life, by Verdict, this is no Evidence 
againſt the Reverſioner, for the Tenant for 
Life is feifed in his own Right, and the Poſ- 
ſeſſion is properly his own, and he is at Li- 
berty to pray ing Aid of the Reuerſioner or 
not, and the Reverfioner cannot poſſibly 
1.8 controvert the Matter where no Aid was 
10 prayed, for he had no Permiſſion to intereſt 
Wi | himſelf in the Controverſy. 


Wl - apap? Ax antient Verdict in Prohibition, where 
wo, ef the Vicar of the Cuſtom of Tithing is ſet out, whether it 
nit —— might be given in Evidence againſt another 
10506 Pariſhioner that was not Party to the Ver- 

16 dict, nor had the Lands in Queſtion; and 


9 held by ſome that it might be given in Evi- 
if dence, becaufe it could not be ſfuppaſed to 
10 | have been a Contrivance to alter the Cuſtom, 
becauſe it appeared to be antient, and there- 


fore 
Hold in atcther's Name, 


fore - thete can be no other Proofs: but of 1 
this Sort of what was then thought to be 
the Cuſtom. * k. een "Þ s 


Verdicts Evlden ee. 
I 4 Verdict were given againſt J. & and 2 Rel. Abr. 659, 
then Judgment were arreſted, and then J. &. Aue 3 
aliens to J. N. it ſeems that the Verdict 

given againſt J. S. may be given in Evi- 

dence againſt J. N. for the Alienation of 

J. S. cannot put J. N. in a better Condi- 

tion than F, S. was, for the Subſtitute of 

J. S. can but ſucceed into his Place, and at 

the Time of the Alienation, the Verdict 

might have been given in Evidence againſt one 
J. S. and F. S. cannot by Alienation de- vg 
ſtroy the Advantage that his Adverfary ought 
to Lerivei from the Verdict; for tho“ J. N. 
had not the Liberty to Croſs- examine upon 
his Title, yet J. S. had, and J. N. has but 
his Title, and therefore could not be ſup- 
poſed to make the Fact better on the 
mination. n n 


K 10 


In an Information by the Attorney Gene- Ref Abr. 679. 
ral for the King, when the Jury are ready to Vent. 2. 


give a Verdict, * the Attorney General may _ 4 


withdraw a Joror, for this is Part of the 
Prerogative, and is in room of the Nnoſuit 
of the Subject, for the King can't be non- 
ſuit, being always in Court, and this Prero- 

| | 3 


 * Holt ſays it was the Opinion of all the Judges of England, 
chat it muſt be by Conſent. Carth. 465. 2 Keb. 507. 


D 3 gative 


38 The Law of Evidence. 
ative is derived out of - a 
of the King's Employment for the publick 
Safety; and therefore if he hath fail'd in 
any Point of Proof, ſo that Diſadvantage 
may be expected from the Verdict, it ſhall 
be at his Election, whether he will receive 

„dis Verdict or not; and therefore in a Se- 

me cond Information, none of the firſt Jury 
ſhall be admitted to give in Evidence, that 
they were agreed in their Verdict, for ſuch 
Evidence would be of the ſame Weight, as 
if the Verdict had been given, and thereby 
the King would be diſpoſſeſs'd of the Benefit 
of his Prerogative. 


Reaſon 


2 Ro). Abr. 686. Bur if the King aliens the Eſtate on which 

n the Trial was had, ſo that it comes into pri- 
vate Hands, there on a ſecond Trial between 
private Perſons, the Agreement of the Jury 
may be given in Evidence, for the Preroga- 
tive is annex'd to the Crown, and cannot 
extend to any private Perſon, and therefore 
they take the Eſtate with the Diſadvantage 
of having a Verdict againſt them. . 


-2Rol. Abr. 6790. Bor then on ſuch Trial they muſt have 

ti the Record of the Proceedings, on the firſt 
Information, becauſe as a Verdict cannot be 
given in Evidence, without the Record, 
which gave Authority to the Jury to pro- 
ceed, no more can they give in Evidence, 
the Agreement of the Jury without the Re- 
cord on which they were impanelled. 


A Man 


The Law of Evidence. 39 


A Man has two Manors called Dale, and 2 Ral. Abr. $76. 


levies a Fine of the Manor of Dale; Circum- 


ſtances may be given in Evidence, tq,prove 
which Manor he intended ; for ſince the Fine 
is uncertain, by the Identity of the Name, it 


is fit that it ſhould. be reduced to a Certainty 


by Proof, that the Fine may not loſe the 


Operation which the Parties intended. 


In *Plene Adminiſtravit, the Execution exe- Goildhall, per 
Holt. 


cuted cannot be given in Evidence, without n. fer pas 


the Judgment, becauſe there appears to be 227. 
no Authority for ſuch Execution without the 
Judgment; for where the Execution is of 


Record, and the Authority for ſuch Execu- 


tion is alſo of Record, they muſt both ap- 
pear to the Jury, otherwiſe they have not the 
uttermoſt Evidence of the Fact in Queſtion. 


Ueon * Plene Adminiſtravit, an Account: Rol. Abr. 678. 
given in to the Ordinary, can be no Evi- Je: — 
dence, nor is it to be any way regarded. 235. | 


In Debt againſt the Executor, the Defen- 
dant pleads that the Teſtator was taken” in 
Execution by a Capias ad Satisfaciend*, and 


found that he was taken in Execution on an 


Alias Capias; this is well enough, for an 
Alias Capias is but renewing of the ſame Ca- 


pias, and doth not differ from it in Subſtance, 


but in Circumſtance only, as being the ſe- 
cond Proceſs of the ſame Nature; but if 
they had found that he had been taken in 


* Fu'ly adminiflered, 
D 4 Exe- 


Tri. per Pais 
267, 


the Plea. 


The Law of Evidence, 


Execijtian, by a Capias pro Fine, or by a 
Capins Utlagatum,” this had not maintained 
the Plea, becauſe theſe are not the fame 
Sort of Executions with the Ca. Sa. but are 
in their Nature diſtin&; and when the Jury 


finds that the Party was taken in Execution 


upon the Alia Capias, it ſhall be intended 
upon the ſame Judgment without any Aver- 


ment, becauſe the Doubt exhibited to the 


Court, ſhall not be intended quite foreign to 
the Matter, but ariſing out of it; and there- 
fore it muſt be intended an Alias Capias on 
the ſame Judgment, otherwiſe there would 
be no Reaſon to prefer it as a Doubt, for tis 

out of Controverſy, that a Capias upon ano- 
ther Judgment could not PR maintain 


Writs. | 


Wurd a Wrir out of Court is only In- 
ducement to the Action, the taking out the 
Writ may be proved without any Copy of 
it, becauſe poſſibly it might not be returned, 
and then *tis no Record, and therefore the 


Copy of it is not required but where a 


Writ itſelf is the Giſt of the Action, you 
muſt have a Copy from the Record, in as 
much as you are to have the uttermoſt Evi- 
dence the Nature of the Thing is capable of. 


Ix an Action of Treſpaſs againſt a Bailiff 
for taking of Goods in Execution, the Bai- 
liff muſt not only give in Evidence for his 
Defence on Not Guilty, the Judgment, but 
be muſt alſo ſhew the Writ of e 

2 7 


— 
0 


. 
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by Virtue of which he took the Goods,” and 


"is not enough alone to ſhew the Sheriff's 


Wartant on the Writ, for When the Writ of 
Execution is returned, as it is preſumed to 


be immediately after the Execution ſerved, it 
is of Record, and a Record can be proved by 
nothing leſs than itſelf, and the Warrant on 


the Writ is no Proof of the Record itſelf. 
Quere was this offered in Mitigation of 


Damages, or to the Action? it ſeems it was 


to the Action, becauſe it proves an Altera- 
tion of Property, and ſo not Treſpaſs. 


4¹ 


In an Action brought by an Attorney for $ilby and 


his Fees, 'tis ſufficient to prove the taking 


Hinckly, 
Trin. Af. 1701. 


out the Writ by a Warrant made by the per Gals. 


Coroners, for the Writ may not be returned 
of Record, and by Conſequence is no Re- 
cord, and then the Warrant made by the 


Coroners is ſufficient to prove a Title to his 


Fees, for the Attorney in this Caſe is inti- 
tled to his Fees, whether the Writ be re- 
turned or not. | 


Acts of Parliament. 


A General Act of Parliament is taken Reb. 227. 
Notice of by the Judges or Jury, without 4.0976. « 
being pleaded. * Cauſa patet ant. fol. 10. Dod. pit. 336 


BuT a particular Act of Parliament is not Plow. 65. a 
taken Notice of by the Court, without be- 2. 1 
ing pleaded, for the Court can't judge of 5 Co. 2 


* The Reaſon appear: before, fel. 10. | 


particular 
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particular Laws which do not concern the 


hole Kingdom, unleſs. that Law be. exhi- 
bited to the Court, for they are obliged by 


their Oaths to judge all Matters coming be- 
fore them * ſecundum Leges et Conſuetudines 


Augliæ, and therefore they can't be obliged 


+ Ex Officio, to take Notice of a particular 
Law, becauſe it is not ꝙ Lex Anglie, a Law 
relating to the whole Kingdom; therefore 
like all. other private Matters, it muft be 


rough; before them to judge thereon... 


— a private Act of Parliament, or any 
other private Record, may be brought before 
the Jury if it relate to the Iſſue in Queſtion, 
tho? it be not pleaded, for the Jury are to 


find the Truth of the Fact in Queſtion, ac- 


cording to the Evidence brought before 


them; and therefore if the private Act 
brought before them, doth evince the Truth 
of the Matter in Queſtion, it is as proper 
Evidence to the Purpoſe as any Record or 
Evidence whatſoever. 


Nay ſince ſuch Records are not authen- 
tick, it is the propereſt Sort of Evidence 
the Error in this Matter was founded upon 
the old Notion, that the . Jury could not 
find an Act of Parliament or other Matter 


of Record, which is falſe, for the || Allegata 
to the Jury, ſays Hobart, are every Thing 
that may be offered in Evidence lo relating 


do the Iſſue. 
2 1 According to the Laws ard Cuſtoms of England, + By their Off ce. 


& The Law of England, || Allegations, 


As 


As if the Iſſue were, whether ſuch Lands er. n 
were within certain Letters Patent granted . 


— might be nn bf in the G k 
ny yr chere are ſame Caſes i in hich both 
NO Publick and Private Statutes ought to be 
* pleaded; and that is when they make void 
ore any Solemnities; for in this Caſe the Con- 
Act ſtruction of the Law is, not that the ſolemn 
uth Contracts ſhall be deemed, perfect Nullities, 
* but that they are voidable by the Parties 
* prejudiced by ſuch Contracts; and one Rea- 
ſon of this. Conſtruction ariſeth from the 
Rule of expounding all Statutes, that * Quiſ- Vindive $2; ur. 
i quis poteſt renuntiare Juri pro: ſe introduftg—* — 
eg where any Perſon has Benefit, by a Law he 
you may renounce that Benefit if he will, and 
Nee refuſe to take ny Advantage! of it; but if 
wx theſe Acts were.conſtrued, perfect Nullities, 
ata that Rule muſt be laid aſide, and the Party 
ing muſt receive Benefit by the Law whether he 
ng will or not; and therefore ſuch Acts of Par- 
liament muſt be pleaded, that the Party may 
free appear to take the Benefit of them. 
As ® Any one may rencunce a Right, intreduced for bis own Benefit. 


King H. 8. the Defendant, may ſhew the Stat. 
35 H. 8. which enacts that Lands ſhould paſs, 
notwithſtanding any Miſ- recital, and that by 
this Means, - notwithſtanding, the Miſ-recital, 


the Lands were, within the Grant, for tho 


this be a private Statute, yet ſince, it relates to 


the Iſſue, it may like all other Matters be given 
in Evidence, for the Stat. is produced to prove 
that notwithſtanding the Miſ-recital the Lands 


ANo- 


44 


that it ſhould not be 


"Anotrtx" Rein" of this Comcon is 
ehis, becauſe what ſhall conſtitute the 86. 


lemnities of a Contract is Matter of LA, 


and ſo it is how theſe Soletnnities ought to 
be defeated and deſtroyed; und in as mich 


as it is Matter of Law by what-Solertinities 
a Contract is to be conſtrued, therefore when 


any Action is to be founded upon any ſo- 


lemn Contract, that Contract ought to be 
preferred to the Oourt; now it were prepo- 


ſterous that the Law- ſhould require that tlie 
Contract ſhould be offered te _ Court that 
it might appear to be legally made, and yet 

e Na Forced to the Corr 
how it is defeated ; both certainly muſt be 
determined by the ſame Judicature, for it js 
abſurd to ſay that the Court ſhould deter- 


mine that the Contract was fawfully made, 
and that the Jury ſhould determine” that t 


Was lawfully dend. 


1 119. 
Hob. 72, 166. 
3 Co. 59 


Co. 319. 
b. 72, 66. 
See Mod. 57. 


„ten you cannot give the Act of 
Queen Flzz. touching uſurious Contracts in 


Evidence on the general Iſſue, tho“ a genen 


Law, but it ought to be pleaded. 


Acts of Parliament, what @ Publick, 100 
what a Private Act. 


So the 23 H. 6. c. 10. of the Sheriffs 
Bonds cannot be given in Evidence on the 


General Iſſue, but it ought to be avoided 2 


pleading. 


80 


E 
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The Low of Bader: 


| So a Fine is-made void by the Statute of = 15g. 336. 


Wag 2. Fa Te. * 


conſtrued only to be 
roidable. | vat 


"Am a a by Wife with a ſecond 4 ©o. 59. 


Huſband made void by 11 H. 5. but con- 
ſtrued only to be voidable. 


On an Attaiat a particular Act of Parlia- Dr. 2 


ment can” t be given in Evidence that was 
not given in Evidence to the Petit Jury, for 
ſince on the Attaint the former Verdict is 
called in Queſtion, and the Jury puniſhed | 
for the Iniquity of that Verdict, it follows 
of Conſequence that no more Evidence can 
de given than was offered to the Petit Jury; 
for they could not make any Diſcernment 
but upon the Evidence offered, and there- 
fore ought not © be Ae in Queſtion upon 
a different Evidence. 


BuT a general Statute may be offered in mi. 
Evidence to the Grand Jury in an Attaint, 
tho' it was not offered in Evidence to the 
Petit Jury,. becauſe of a general Law every 
Perſon that lives under it is ſuppoſed to — 
Notice, and by conſequence the firſt Jury 
the Deciſion were obliged to underſtand i, 
otherwiſe they were obliged to refer it back 
to the Deciſion of the Court; for when the 
Jury take upon them to judge of the whole 
Matter, they at their Peril do take on them- 
ſelves the Underſtanding of the Law, and if 
the Petit Jury have judged without being 

| appriſed 
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appriſed of the General Law of the King- 
dom as they ought to be, yet that may be 
nevertheleſs offered to the Grand Jury, who 
may be made ſenſible of ſuch General Laws 


on which their ] eos _—_ bf founded. 


General md Particular As. 0 H : 


4 ½ Now the Diſtinction 8 a cena 
and a particular Law is, Whatever concerns 
the Kingdom in general is a general Law, 
and whatever concerns a particular Species of 


Men or ſome Individuals, is a ſpecial 22 


and muſt be plended. 
Did. A Law which concerns the King is 2 — 
ÞoR.placi-339: neral Law, becauſe the Head and Union of 
the whole Commonwealth. s 


1 A Law that concerns all Lords is a gene⸗ 
Dot. placit.337. ral Law, becauſe it concerns the Property of 
2H 47-* the Kingdom, being held either mediately 

or immediately, * nou ideo puniatur Domi- 
+2 nt. 105. uus per Redemptionem. T ta. Marib. 52 Hen. 


3. cap. 3. 


6. b. Bur a Law that only concerns the Nobi- 
beg. placit.233. lity or Lords Temporal, is a particular Law, 
ee becauſe it relates to no more than to one Set 
of Perſons, as if a Law makes them liable 

to ſuch or ſuch Proceſs. » 


Quere, If it relates to the Body of the 
Peerage as in the Houſe, for as ſuch they 


So that the Lerd frall not be puniſped by Redemption. 
are 


52 8 2 82 


pay > 


are Part of the Legiſlature, and what relates 
to the Conſtitution is a general Law. 


Waar relates to all Officers in general, 4 Co. 76. 4 
is a general Law, becauſe it concerns the W lr 337. 
univerſal Adminiſtration of Juſtice, as the 
Stat. of Weſt. 1. cap. 26. that no Sheriff 
or other Officer ſhould take Reward for his 
Office. | 


Bur if it relates only to particular Per- mia. 
ſons, as to the Sheriffs, it is a particular * 
Law, as the 23 H. 6. c. 10. 5 


Wuar relates to all Spiritual Perſons is a+ C. Z. 
general Law, in as much as the Religion of 
the Kingdom is the general Concernment of 
the whole Kingdom, as the 21 H. 8. 13 EL. 
c. 10. 18 El. c. 11. But what relates to one 
Set of Perſons is particular, as the Act of 
the 1 El. of Biſhops Leaſes. 


Ax Act that comprehends all Trades is 4 co. 76. b. 
general, becauſe it relates to Traffick in ge- 
neral, but an Act that relates only to Gro- 
cers and Butchers, Sc. is particular. 


Ir the Point of Law be never ſo ſpecial, , co. 76. 
yet if it relates equally to all, it is a general 
Law; but a Law relating to ſome Counties 
or Pariſhes, is ſpecial. | 


Publick 


4 — K : — 
« 2 — 1 
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Objection. 


tion: They muſt be ſuch Matters as have 


the Copies of ſuch Matters may be given in 


need no Proof. 


The Law of Bale. 
Publick Marten not of Records Chancery 


Proceed ings. j 


ml — we 


Tun Things tha 40 ſtand ſecond | in Point 
of Probability are all N 1 d 
are not of Record. | 


| Turn publick Matters that — not of * 
cord do all come under this general Defini- 


— 


an Evidence in themſelves, and that do not 
expect an Illuſtration from any other Thing 
ſuch are the Copies of Court Rolls, and 
Tranſactions in Chancery, and the like; and 


Evidence, in as much as there is a plain 
and coherent Proof; for the Matters them- 
ſelves are fuppofed to be ſelf-evident, and 
by Conſequence when a Copy of them is 
— upon Oath you bon a full Proof, 

cauſe you have proved upon Oath a Mat- 
ter which when produced would carry its 


own Light with it, and by n would 


— 2 ww cf py Hd = 4 1 mm x £A&=X 2 „ 


Bur here it will be objected, that this is 
not the utmoſt Evidence that the Nature of 
the Thing is capable of, for theſe Teſtimo- 
nies themſelves muſt be better than the Co- 
pies of them. 


Io this the Anſwer is, that the Copy upon 
Oath is reckoned as an Equivalent to the 
Thing itſelf; and the Teſtimony itſelf muſt 
not 


The Law of Evidence. 
not be rigidly required, becauſe ſince theſe 
Matters lye for the publick Satisfaction, every 
Man has a Right to their Evidence, and in 
ſeveral Places they cannot be at the ſame Time, 


and therefore the 4 themſelves cannot 
be demanded but only the Copies of them. 


Tux firſt Sort of Teſtimonies that are not 
of Record are the Proceedings of the Court 
of Chancery on the Engliſh Side. 
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Tur Reaſon why the Proceedings in Chan- Co. Lit. 260. a. 


cery, and the Rolls of the Court are not Re- 
cords, is this, becauſe they are not the Pre- 
cedents of Juſtice; for the Proceedings in 
Chancery are founded only on the Cireum- 
ſtances of each private Caſe, and they can- 
not be Rules to any other; and the Judg- 
ment there is * ſecundum æguum & Bonum, and 
not & ſecundum Leges & Conſuetudines; and the 


Reaſon why any Record is of Validity and 


Authority is, becauſe it is declarative of the 
Senſe of the Law, and is a Memorial of what 
is the Law of the Nation: Now Chancery 
Proceedings are no Memorials of the Laws 
of England, becauſe the Chancellor is not 
bound to proceed according to Law. 


Now becauſe theſe ſeveral Proceedings be- 


fore-mentioned are not Records, they are by - 


Conſequence not ſuch Memorials as are lodged 
inſeparably in any certain Place, bur. are tranſ- 
ferrable from one Place to another, and there- 
tore may be themſelves given in Evidence. 


* 


8 According te Fquity and good Con ſciente. & According to Laws 
exd Cu lam. | | 
E Bills 
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1 Caſ. 64, 


Nelf. Ch. Rep. 
102. 


and if the Counſel hath mingled in it what 


Chan. Caſ. 64, 


2 Sid. 221. 
Keb. 780. 
L. E. 105; pl. 55. 


The Law of Evidence. 
Bills in Chancery. 


Tur Bill in Chancery is Evidence againſt 
the Complainant, for the Allegations of 


27. every Man's Bill ſhall be ſuppoſed to be 


true; nor ſhall it be ſuppoſed to be pre- 
ferred by the Counſel or Solicitor without the 
Party's Privity, and therefore is Evidence as 
to the Confeſſion and Admittance of the 
Truth of any Fact by the Party himſelf; 


is not true, the Party may have his Action: 
But where a Bill is exhibited, and there are 
no Proceedings upon it, then it cannot be 
given in Evidence, unleſs they prove a Pri- 
vity in the Party, for a Man may file a 
Bill in another's Name to rob him of his 
Evidence by a ſham Confeſſion, and there- 
fore a Bill filed without any Proceedings 
upon it has not the Force of an Evidence, 
for no Man can ſuppoſe that the Party did 
himſelf file the Bill, without any Proceedings; 
to bring his Adverſary to anſwer ſuch Bill 
is of no Uſe to the Party, and therefore 
muſt be ſuppoſed rather to be filed by a 
Stranger to do him an Injury: This is ac- 
counted to ſtand in point of Credibility in 
the ſame Circumſtances,” as a Confeſſion by 
Letter under the Party's own Hand where 
no body ſaw the Writing of it, though ſome 
have ranged it in an interior Degree, becauſe 
the one is the Party's own immediate Con- 
feſſion, and the other is only the Counſel's 
Draught; yet it ſeems the Allegation in a 

2 hs | - Court 
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Court of Juſtice, that amounts to the Confeſſion 
of any Fact, ought to have more Weight and 
Authority with it than any private owning, | 


Ir a Patron ſues a Simoniatal Bond, and Reb. ris 
the Perſon prefers. a Bill in Chancery to be 
relieved, the Bill and Proceedings upon it 
ſhall be given in Evidence on Ejectmient A 
make void the Perſon's Living. 2 


ANS WE RA 


And if the Bill be Evidaice againſt the 8 
Complainant, much more is the Anſwer a © 
gainſt the Defendant, and carries ſtill a higher 
Weight of Probability along with it, becauſe 
this is delivered in upon Oath, and therefore 
over and above the ſingle Confeflion i it has an 
Authority from the Sanction of an Oath.” 


* * 
* fk 
+ 


Bur when you read an Anſwer, the Con- Brochman'sCaſe, 
feſſion muſt be all taken together, and you Tin; Af: e 
ſhall not take only what makes againſt him, — 194, 288. 
and leave out what makes for him; for the Lech C.,; 
Anſwer is read as the Senſe of the Party 1 
himſelf, and if it is to be taken in this Man- 
ner, you mult take it entire and unbroken. « 


Ax Infant's Anſwer by his Guardian ſhall » ve 72. 
never be admitted in Evidence againſt him 2 
"on a Trial at Law, for the Law has chat? F. 108.5. 38. 
Tenderneſs for the Affairs of Infants, that Anſwer of a eme 
it will not ſuffer them to be prejudiced by Na. 238. Wil. 
the Guardian's Oath, for the Authority the Salk. 350. 
Law gives to the Guardian, is for the In- 1 9, 


E 2 fant's 


' 
* 
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fant's Benefit and not to his Prejudice, and 
therefore the Infant can't be hurt by the 
Guardian's Oatn. | v 4720008 3 


AFFIDAVIT. 
91 v1 IJ nr HI s 124 2 
Brochman'sCaſc, ANALOGOUS to this is a Man's own volun- 
an, 20: en tary Affidavit, which may alſo be given in 
tr. 35. Evidence againft him,. but then the: Proceed- 
will Rep. 5. ings muſt regularly be given in Evidence on 
which this Affidavit did ariſe, and the Rea- 
ſon why the Proceedings muſt alſo be given 
in Evidence is to prove the Identity of the 
Perſon, for to prove an Affidavit fworn is 
not fufficient, for it may be ſworn by Fraud 
and Contri vance, the Perſon being perſonated 
by ſome body elſe, and therefore to bri 
home the Proof to the Perſon, you m 
prove the Occaſion of the ſwearing, for tis 
not to be thought that any Man without 
ſome Occaſion or other would make a plain 
Affidavit. fig; n ie 


, * 
— 


Ann, Hil, A Bill was brought by Creditors againſt 
Lr Chefe: an Executor, to have an Account of the per- 
ſonal Eſtate, the Executor ſets forth by An- 


ſwer, that there was 1100. left by the 


| 
| 
5 Teſtator in his Hands, and that coming af- 
* terwards to make up his Accounts with the 
. Teſtator, he gave Bond for 10001. and the 
other 100 J. was given him as a Gift for his 
Trouble and Pains taken in the Teſtator's 
© Buſineſs, and there was no other Evidence 
3 in the Caſe, that the 1 100 l. was depoſited 
| but merely by the Executor's own Oath 3 
a an 


r eas es ao. om. 0.00.0. 00 as ic is. en emo . ome Ia ac 


nd 
the 
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and it was argued that the Anſwer, though 
it was put in Iſſue, ſhould be allowed, ſince 
there is the ſame Rule of Evidence in Equity 
as at Law; and therefore if a Man was ſo 
honeſt as to charge himſelf when he might 
roundly have denied it, and no Teſtimony 
could have appeared, he ought to find Cre- 
dit where he ſwears in his own Diſcharge. 


Bur it was anſwer'd and reſolved by the 
Court, that when an Anſwer was put in Iſſue, 
what was confeſſed and admitted need not 
be proved, but it behoved the Defendant 
to make out by Proofs what was inſiſted 
upon by way of Avoidance, but this was 
held under this Diſtinction; where the De- 
fendant admitted a Fact and inſiſted on a 
diſtinct Fact by way of Avoidance, there he 
ought to prove the Matter of his Defence, 
becauſe it may be probable that he admitted 
it out of Apprehenſion that it might be 
proved, and therefore ſuch Admittance ought 
not to profit him ſo far as to paſs for Truth 
whatever he ſays in Avoidance; but if it had 
been one Fact, as if the Defendant had ſaid 
the Teſtator had given him 100. it ought 
to have been allowed unleſs diſproved, be- 
cauſe nothing of the Fact charged is ad- 
mitted, and the Plaintiff may diſprove 
the whole Fact as ſworn, if he can do it; 
but it was urged that here the Probabi- 
lity was on the Defendant's Side, becauſe 
he did not take a Bond for this Sum as 
for the Reſidue, but the Chancellor ſaid there 
was ſome Preſumption in that, but not enough 

E 3 to 


$3 
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to carry ſo large a Sum without better At- 
teſtation. | 


z Mod. 116,17. Ty an Information of Perjury, an Anſwer 
- "ax > may be given in Evidence without any Per- 
2 Ld.Raym.894, ſon to prove that the Defendant ſwore it, 
. for the Identity may be proved by many 
70 Mod. 74,108, Things out of the Anſwer it ſelf; beſides 
2 Wall, Rep. 336. the Party is obliged to ſign his Anſwer, and 
Stra. 545 the Perjury may be further illuſtrated by the 

Compariſon of Hands, which poſſibly wy 

be Evidence in Concurrence with other Proof, 

that out of the Anſwer itſelf evince the Iden- 


tity of the Perſon. 


Compariſon of Hands. 


Bor that the Compariſon of Hands only 

ſhould be a Proof in a Criminal Proſecution, 

was never Law but only in the Time of XK. J. 

and the Diſtinction has ever been taken that 

+, mu p. C. the Compariſon of Hands is Evidence in 
air. Civil and not in Criminal Caſes; the Rea» 
14. Raym. 40 fon why the Compariſon of Hands is allow'd 
#93  ?” to be Evidence in Civil Matters is, becauſe 
4 5t. Tri- 271) Men are diſtinguiſhed by their Hand-Wri- 
6 81 Tri. 418. ting as well as by their Faces, for it is very 
„ 7% 19. ſeldom that the Shape of their Letters agree 
Sidney*s Tri. 32, any more than the Shape of their Bodies, 
50 therefore the Compariſon of Hands ſerves 
for a Diſtinction in Civil Commerce, for the 

Likeneſs does induce a Preſumption that they 

are the ſame, and this Preſumption is Evidence 

till the Contrary appears: For every Pre- 

ſumption that remains unconteſted hath the 

5 Force 
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At- Force of an Evidence, for a light Proof on the 
one Side will outweigh the Defect of the Proof 
on the other; but in Criminal Proſecutions the 


wer Preſumption i is in Favour of the Defendant; for 
er- thus far is to be hoped of all Mankind, that 

it, they are not guilty in any ſuch Inſtances, and 
ny the Penalty inhances the Preſumption: Now 
des the Compariſon of Hands is no more than a 


ind Preſumption founded only on the Likeneſs, 
the which may eaſily fail, becauſe they are very 


1a ſubject to be counterfeited; therefore when 
of the Compariſon of Hands is the only Evi- 


en- dence in a Criminal Proſecution, there is no 
| more than one Preſumption againſt another, 
which weighs nothing. 
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In an Information of Perjury, the Perjury 923 


nly aſſigned was in the Defendant's Anſwer, that 
on, he receiv*d no Money, and on Exceptions for 
5. Inſufficiency the Defendant ſays in a ſecond 
hat Anſwer, that be receiv'd no Money till ſuch a 


in Day; and on the Trial on the Information it 
ea- was held that nothing ſhould be aſſigned for 
rd Perjury that was explain'd in the ſecond An- 
uſe ſwer ; for the firſt Anſwer ſhall be charitably 
ri- expounded, according to what appears to be 
ry the Party's Senſe in the ſecond — for 
ree the Court would rather intend there was ſome 
es, Overſight in the Draught, and that it was af- 
ves terwards amended in the ſecond Anſwer, than 


the ſuppoſe the Party to be guilty of manifeſt 
ey and corrupt Perjury. 


anſwer directly to his Knowleoue, Perjury 


E 4 can't 


516. 


Wurreg a Man is ſwotn'i in Chancery to 2 Sid. 41g. 


Fc. for what he — on his Belief is at 
within the Compaſs of his Oath, 


Michaelmas 
Term 1714. 

in Canc. inter 
Roch & Rix, 
Adminiftrators 
of Hoe & al", 


voluntary Affidavit. 
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can't be aſſign'd in 1 Thing which is not 
within his Knowledge * his Belict, 


Voluntary Affidavit. 


Turk is a very great Difference between 
the Evidence of an Anſwer, and that 54 a 


[ 

Av Anſwer can't be given in Evidence 
without producing the Bill, becauſe without 
the Bill there does not appear to be a Cauſe 
depending; but if there be Proof by the pro- 
per Officer that the Bill has been ſearch'd 
for diligently in the Office, and can't be 
found, there the Anſwer hath been allowed 
to be read without a Sight of the Bill; and 
this Lord Chancellor Broderick allowed, tho“ 
the Loſs of the Bill was not proved by the 
proper Officer, but by the Clerk only who 
wrote in the Office, and ſwore he ſearch'd 
carefully with the Officer and could not find 
the Bill. 


Ax Anſwer is proved by ſhewing the Al- 
* in the Court, viz. by ſhewing the 
Bill which is the Charge, and the Anſwer 
which is as it were the Defence to the Bill; 
and this in Civil Caſes ſhall be intended to be 
iworn, becauſe the Proceedings upon ſuch 
Defence are upon Oath : Now ſince the Pro- 
ceedings of any Court of Judicature within 
the Kingdom are good Evidence in other 


2 Courts, 


11 


f 


+, © 


wy — — — — — — — 


ict, 
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Courts, and the Proceedings in this Caſe are 
upon Oath, it follows of Conſequence, that 
in all Civil Caſes the Anfwer is to be raken 


as an Oath, without any further Proof bur 
from the Proceedings | in the Cauſe. 


Bur a voluntary Affidavit is not Part of 222 any 
any Cauſe in a Court of Juſtice, and there- 734. 


fore it mult be prov'd to be ſworn; for 1 


you only prove it ſigned by the Party, the 2Vera-471, 547, 
Proof goes no farther than to ſuppoſe it as a Ch/Þre. 59, 116, 
Note or Letter, and as ſuch you may not give 2 
it in Evidence without more Proof, for A 3 Mod. 1 

Note or Letter is a bare Acknowledgment , 11 Mod. 2 10, 
under the Hand of the Party, and this is no 14 Mod. 136, 
more unleſs you prove it to be {worn alſo, 73% 333, 342. 
for it can't be preſumed to be ſworn being 375» 394» 4149 


not filed as an Oath in a Court of Juſtice, 49% 59% $3» 
2538 585, 579» 


| | LE. 121. pl. 92. 
Sven are the Affidavits made before a Maſ- 

ter in Chancery by the Vendor of the Eſtate, 

in Satisfaction of the Purchaſer, that the Eſtate 

is free from all Charges and Incumbrances. 
Ax Action of Covenant brought againſt 823 

two, the Affidavit of one of them was given 

in Evidence as an Acknowledgment of them 

both, becauſe the Acknowledgment of one 

of them where they had a joint Intereſt was 

to be looked upon as a Truth relating to 

them both, and the Confideration of the 

Matter is to be left to the Jury how far it is 

Evidence againſt the other. 


Tur ſecond Difference between them is, 3 Mod. 116. 
that the Copy of an Anſwer may be gr" 
| 1 


58 


The Law of Evidence. 


in Evidence, but the Copy of a voluntary 
Affidavit cannot; the Reaſon is, becauſe the 
Anſwer is an Allegation in a Court of Judi- 
cature, and being: Matter of publick Credit, 
the Copies of it may be given in Evidence 
for the Reaſon formerly mentioned, but a 
voluntary Affidavit hath no Relation to any 
Court of Juſtice, and therefore is not intitled 
to publick Credit, and being a private Mat- 
ter, the Affidavit itſelf muſt be produced as 
the beſt Evidence. 8 

Bur the voluntary Affidavit of a Stranger 
can by no Means be given in Evidence, be- 
cauſe the oppoſite Party had not the Liberty 
to croſs- examine; but of this in the next 
Section. 


DEPOSITIONS. 


IE next Thing is the Depoſitions ; and 
here we muſt in the firſt Place confider what 
Rank they ſtand in in point of Credibility ; 
and to enlighten this Matter we muſt give 
an Account of their original Uſe ; and they 
plainly come over to us from the Civil Law. 
It is very plain that the . Parties exhibited 
their Interrogatories upon their ſeveral Alle- 
gations, but that the Witneſſes were private- 
ly examined upon theſe Interrogatories b 
the ſame Judge that tried the Cauſe; fo 
that the Courſe antiently among the Romans 
is very different from the modern Pleadings 
of the Chancery, where the Senſe of the 
Witneſs is ſtated by the Examiner, on which 
the Chancellor is to judge. 

THAT 
: | 
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Tuar this which I have ed Dig. Lib. 22." 


the antient Courſe' of the Civil-Law is very 
plain from Adrian's Epiſtle to Varus the Le- 

te of Cecilia, * Tu magis ſcire potes quanta 
Fides habenda fit Teftibus, qui & cujus Digni- 
tatis, & cujus eſtimationis fint, & qui fim- 
pliciter viſi fint dicere, utrum unum eun 
meditatum ſermonem attulerint, an adeoque in- 
terrogaveras ex tempore veri fimilia refpon- 
derint. | 


Now theſe Examinations were firſt made 
privately, that the Judge might in the firſt 
Place be poſſeſſed of the naked Fact, and 
the Senſe of theſe Witneſſes was after taken 
in Writing, and then Publication paſs'd, 
that the Judges might have all due Aſſiſt- 
ance from the Obſervation of the Advocate, 
if he had not ſufficiently compared and 
weighed the Examination; as the Trials of 
the Civil Law thus ſtood when the Judges 
viewed the Behaviour of the Witneſſes, there 
is very little Difference between this Trial 
and that of the Jury, ſave only that this 
Sort of Trial by Jury is much more ſpeedy 
and the Evidence is more entire, whilſt in 
the other way the Judges take up the Evi- 


Tit. 5. & 3. de 


Teſt. pag. 728. 


dence at one Time and the Gloſs at the 


other, and ſuch breaking of the Evidence 
may be dangerous to a weak and leſs conſi- 


dering Judge; beſides the Judge not being 

®* You the better judge what Credit Witneſſes deſerve, wwhat 
Sort, of what Dignity and Efteem they are, and obo ſeem to ſpeak the 
Truth, and whetber they bring one and the ſame conſiſtent Account, if 


being ſuddenly i nterrogated, they give probable Anſavers, and fuch as are 
of 


agreeable to Truth, 
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guiſh the Credit of the Witneſſes, and upon 
this Account alſo the Trial by Jury is pre- 
ferable to the Examination of the Civil Lay 
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of the Neighbourhood can't ſo eaſily diſtin- 


when under the beſt Regulation. 


| Axp no Doubt in our Chancery WN 
ings the Witneſſes were formerly examined 
by the Maſters who ſat in the Court to inform 
the Chancellor of their Credibility, till Cauſes 
ſo multiplied, that the Maſters were employ- 
ed in other Affairs, and ſo the Examination 
of Witneſſes was left to the Examiners, 


N ow ſince this Practice has been uſed, no 
Doubt but that the Credit of Depoſitions 
* ceteris paribus falls much below the Credi- 
bility of a preſent Examination I viva voce, for 
the Examiners and Commiſſioners in ſuch 
Caſes do often dreſs up ſecret Examinations, 
and ſet up a quite different Air upon them 
from what they would ſeem if the ſame Te- 
ſtimony had A* plainly delivered under 


the ſtrict and open Examination of the Judge 


at the Aſſizes. 
Bur tho* the D 


epoſitions do fall ſhort of 


Examinations viva voce, yet they ſeem ſu- 


perior to what a Witneſs ſaid at a former 
Trial; for what is reduced to Writing by an 
Officer ſworn to that Purpoſe from the very 
Mouth of the Witneſs, 1s of more Credit 
than what a Stander-by retains in Memory 
of the ſame Oath; for the Images of Things 


decay in the Memory, by the perpetual 


* Other Circumſtances being equal, By Ward of Mouth, 


Change 
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Change of Appearances z but what is reduced 
to Writing continues conſtantly the ſame; 
ſo that we cannot be certain on a verbal At- 


teſtation, but that ſome Circumſtances of the 


Fact may be loft in the Recollectibn. We 
muſt in the next Place fee in What Caſes De- 


poſitions may be read. 


464 art ati 01. nl * a 
iſt, Tury may be read where, the Wit- Pow: 193 326: 
neſſes are dead, for where the Witneſs is Barnard. K. B. 
living, they are not the beſt Evidence the = _ 
Nature of the Thing is capable of, and there- Gilb. Chan. 140. 
The #17 | * 6. Salk. 278, 281, 
fore cannot be read, but where the Witneſs 286. 
is dead, the Depoſition is allowable : For as 4 Mod. 146. „ 
Records are the Invention that perpetuate the 2 S8lk. 55%, 891. 
Deciſions of Law, ſo. are Depoſitions the on- . Raym 170. 
ly Method to perpetuate the Memory of the : Ro. Re. 679. 
Fact, and therefore they muſt be truſted Faw. 232, 315: 
12 . pur 7 . | T. Raym. 335, 
where the Witneſs 18 not in Being. 336. 
rarer * Lil. Abr. 388, 
129 % 2 5 554. 5 Mod. 9, 163, 277. 


= 


__ 2dly, WazRE a Witneſs is ſought and can't Godb. 326. 
be found, you may upon Oath of the Matter 
uſe his Depoſitions; for when it doth appear 

by Oath that he cannot be found, tis the be 
Evidence that poſſibly can be had of the Mat- 
ter; for when a Witneſs is fought and can't be 
found, he is in the ſame Circumſtances as to 
the Party that is to uſe him, as if he were dead. 


3dly, Ir it be proved that a Witneſs was _ 2 


ſubpœned and fell ſick by the Way, his De- 225 226, 263, 


. Firzgib, 197» 


poſition may be allowed to be read, for in 12 Moe. 215, —— 


” ep aig 231, 305, 319, 
$39, 375, 403, 60% Will. Rep. 288, 289, 414, 415, 557. 2 Will. Rep. 563. 
d. Raym. 729, 730, 734» 735- 2 Ld. Raym. $73 1166, 1371. Vern, 331, 
E. 180. pl. 13. 


this 


413. Pre, Ch. 64. Eq. Abr. 227. 2 Stra. 920. 
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. 73. 
br. 227. 


Hard. 372. 
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this Caſe the Depoſition 1s the beſt Evidence 
that poſſibly can be had, mn any 
what the Law requires. 1019162 


Bur Depoſitions taken 8 Years find 
were admitted to be read in Chancery, though 
the Parties were not the ſame; in as much-as 
the Cauſe related. to the ſame Land, and the 
Tertenants were Parties to it, and thoſe 
Witneſſes are ſince dead, the Plaintiff's Title 


then not appearing. And this is an Indul- 


gence of the Chancery beyond the ſtrict Rules 


of the Common LI and is admitted for 


the pure Neceſſity, becauſe Evidence ſhould 
not be loſt ; | beſides, Chancery hath great 
Faith in its own Examiners, that are ſup- 
poſed indifferent Perſons that do by 1255 
ſelves take the Senſe of the Parties ſo ſtri 
that by that Means the Depofitions ſtand t 


fairer to be read at any Time. Quere. 


4thly, A Depoſition c can't be given in Evi- 
dence againft any Perſon that was not Party 
to the Suit, and the Reaſon is, becauſe he 
had not Liberty to croſs- examine the Wit- 
neſſes, and *tis againſt natural Juſtice that a 
Man ſhould be concluded in a Cauſe to which 
he never was a Party. 


zthly, A Man fhall never take 1 
of a Depoſition that was not Party to the 
Suit, for if he cannot be prejudiced by the 
Depoſition, he ſhall never receive any Ad- 
vantage from it, for this would create the 


— Miſchief that could be; for then a 
Man 
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Man that never was Party to the Chancery 
Proceedings, might uſe againſt his Adverſary 
all the Depoſitions that made againſt him, 
and he in his own Advantage could not uſe 
the Depoſitions that made for him, becauſe 
the other Party not being concerned in the 
Suit had not the Liberty to croſs-examine, 
and therefore cannot be encountered with oy 
Depoſitions out of the Cauſe. 


' 4 


ty. Drrosrrions e an \ Anſwer 
put in are not admitted to be read, unleſs the 
Defendant appears to be in Contempt, for if 
a Cauſe 2 pear to be depending, 
then are the — conſidered as volun- 
tary Affidavits, for unleſs a Suit is ſhewh to 
be commenced, it doth not appear that the 


adverſe Party had Liberty to croſs-· examine; 


but if the adverſe Party had been in Con- 
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3 


L. E. 114. N. 76. 


tempt, then the Depoſitions of the Witneſſes 


ſhall be admitted, for then it is the Fault of 
the Objector that he did not croſs- examine 
the Witneſſes,” fince he would not join the 
Examination of the Witneſſes. 


Wurn the Bill is s diſmiſſed, the Rule a8 1 
to the reading of the Depoſitions is this, 
Where the Bill is diſmiſſed becauſe the Matter 
is not proper for Equity to decree, yet the 
Depoſitions on the Fact in the Cauſe may be 
read afterwards in a new Cauſe between the 
ſame Parties, for though the Matter is not 
proper for Equity to decree, yet there was a 


Cauſe properly before the Court, for *tis pro- 
per hes the Juriſdiction of Equity to conſider 
how 


Ch. Cal. I7 5. 


L. Raym. 7 
Backhouſe z 


Cha. Caf, 175. 
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bow far the Law ought to be relaxed and 
moderated, and where there is a Cauſe pro- 
perly before the Court, for whamſoever tha 
Cauſe be decided, yet the Depoſitions in that 
Cauſe muſt be Evidence, as well as ia all 
others. 10» NR 3a of 13028 


Bur if a Cauſe in Equity be diſmiſs'd, for 
the Irregularity .of the Complainant, the De- 
poſitions in that Cauſe can never be read; as 


where a Deviſee, on a Suit pending by his 
Deviſor, brings 


@ Bill of Revivoc:and ſeveral 
Depoſitions are taken, and then the Cauſe on 
the Hearing is diſmiſs d, becauſe a Deviſee 
claiming as a Purchaſer, and not by Repre+ 
ſentation, can't bring a Bill of Revivor in 


this Caſe, and in a new Original Bill ex- 


Ibid. 236. 


hibited, the Deviſee cannot uſe the former 
Depoſitions; for in the fir Cauſe, miſtaking 
the Bill that he ought to bring, there was no 
Complaint before the Court, fince the Court 
doth: not allow any Deviſee to complain in 
that Manner by Right of Repreſentation, and 
there being no Cauſe regularly before the 
Court, there could be no Depoſitions in it. 

Fd x 51 1 99 
Is Croſs Cauſes in Equity, an Agreement 


was proved in one of the Cauſes, and in 


that Cauſe it was not ſet forth in the Allega- 
tions of the Bill nor Anſwer, in the other 
Cauſe the Agreement was ſet forth in the 
Bill, and not proved in the Cauſe, and an 
Order was obtained before Publication, that 
the ſame Depoſitions ſhould be read in both 
Cauſes; and by the better Opinion this might 


9 
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be, but ſince the Order was before Publicati- | 


on in the ſecond Cauſe, the Defendant had 


Liberty to Croſs-examine the Witneſſes on 
which Particulars he pleaſed, and the Sight of 
the Depoſitions was to his Advantage. 


Ir a Witneſs be examined * De bent eſſe, and 2 n 315 
before the coming in of the Anſwer, the De- WI. Rep. 414. 
fendant not being in Contempt, the Witneſs il Rep. g6;. 
dies, yet his Depoſition ſhall not be read, be; L. k. 111. pl. 72. 
cauſe the oppoſite Party had not the Power | 
to croſs- examine him, and the Rule of the 
Common Law is ſtrict to this, that no Evi- 
dence ſhall be admitted, but what is or might 
be under the Examination of beth Parties. 


Bur in ſuch Caſes as theſe, the Way is 5 
to move the Court of Chancery, that ſuch 41.1 · fl. 7th 
Witneſs's Depoſitions ſhould be read, and if 
the Court ſee Cauſe, they will order it, and 
this Order will bind the Parties; to aſſent to 
the reading of ſuch Depoſitions, though it 
doth not bind the Court of Ny Prius, and 
this is thought juſt, becauſe the Witneſſes are 
examined by the Officers of the Court, who 
are ſuppoſed to favour neither Party, 


Fontane they did not enrol their Bill E 


and Anſwer, but as it ſeems, the Bill was 
left looſe in the Office with the Clerks of 
the Office, and were thereby ſubject to be 
loſt; and therefore antient Depoſitions may 
be given in Evidence without the Bill and 
Anſwer. 


0 Condit tonally, 


F THE 
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practice of 
Chan. 7. 


3 Mod. 116, 117. 
Before 54. 


Styl. 446. 


time of the Witneſſes, becauſe the Depoſiti- 


till after their Deaths. 


Taz antient Practice was alſo, that they 
never publiſhed the Depoſitions in the Life- 


ons * in perpetuam Rei memoriam, were of no 
Uſe till after the Death of the Witneſſes; but 
this Practice was found very inconvenient, be- 
cauſe Witneſſes became thereby fecure in 
ſwearing whatſoever they pleaſed, in as much 
as they could never be proſecuted for Petjury, 
the Effect of their Oaths not being known 


On an Information for Perjury the Depo- 
ſitions in Chancery ſigned by the Commiſ- 
ſioners, is not ſufficient Evidence without 
Proof, that the Party ſwore them ; for there 
is no Proof of the Identity of the Perſon, 
but by the Compariſon of Hands, which is 
not a fufficient Evidence in a criminal Caſe 
for another Man might perſonate me, and 
thereby ſubje& me to the Penalty of Perjury. 


From what has been ſaid, tis evident, 
that a voluntary Affidavit before a Maſter in 
Chancery is no Evidence between Strangers, 
becauſe here is no Croſs- Examination, ſince 
there appears to be no Cauſe depending, and 
therefore ſuch Evidence cannot by any Means 
be admitted. NA 


DeeosIT10NSs in Chancery are not of them- 
ſelves Records, but they are Oaths in a Court 
of Record, and therefore it ſeems a Witneſs 
{wearing falſly, may be proſecuted either at 


as oa ao OA a a av a od @ac W r 


«AS _ @___ As as a— _— e 


For the Perpetuity of a Fact. ; 
Com- 


* 
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Common Law, or upon the Statute, becauſe 
this is Perjury in a Court of Record. 


Arso a Man may be indicted for a falſe 2 Sid. 45. 
Oath in the Ecclefiaſtical Court, or in the cr. Els. 127" 
County Court, at Common Lay, but not up- 599. gen 10. 
on the Statute, for the Statute expreſly men- Ro. Abr. = 
tions that it is a Court of Record, in which the ha 

, 131. 

Perjury muſt be committed, to become pu- Conr. 
niſhable within that Law; but a Perjury may b 243. Fl. 33. 
be puniſhed at Common Law in any Court 
that hath Authority to examine the Cauſe in 
Relation to which the Perjury is committed, 
for it were prepoſterous that they ſhould give 
a Court Authority to examine upon Oath, 
and not to puniſh the Violation of that Oath; 
but it ſeems if the Court hath no Authority 
to examine the Cauſe, then ſuch Perjury can- 
not be puniſhed, for an Oath taken * Coram vent. 370. 
non Judice, is no Oath in Law, for the Law Nd. 266. 
cannot take any Notice of an Oath, but where 
it gives an Authority to give an Oarh, for 
if there be no lawful Power to tender an Oath, 
*tis but an inſufficient Swearing, for an Oath 
not taken by lawful Authority, muſt be an 
Oath not regarded by the Law, and there- 
fore not puniſhable, as the lawful Oath is. 


DerosrT1oNs taken in the Spiritual Court 35% 454- 
in a Cauſe relating to Lands can't be read, Styl. zo. 
becauſe they are no Oaths at all, in as much g. F<: 1 25 
as the Spiritual Courts have no Authority to : 
take Depoſitions relating to Lands; but it 


ſeems they may be read when taken in a 


* Before one wwbo was no Fudge. | 
F 2 Cauſe, 
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_ Cauſe, in which they have Authority, as far 
as relates to that Cauſe, in as much as theſe 
are lawful Oaths, and a Man may be indicted 
for the. Violation of them, though they be 
not Oaths in a Court of Record. 


_ % A Man afſumes, that in Conſideration that 
pl. 24. the Plaintiff would bring two Witneſſes to 


ſwear to his Debt, before a Juſtice of Peace, 
that he would pay it, and fays that he did 
bring two Witneſſes, and this Oath, though 
extrajudicial, and though the Juſtices had no 
Authority in the Matter, was held a good 
Confideration, for the Oath tending to a De- 
cifion of the Right was not held to be con- 
trary to the Law of God, and therefore the 
Parties might aſſume upon that Conſidera- 
tion, but 'tis not ſuch an Oath as the Law 
takes Notice of to puniſh as Perjury. 


Decree. Sentence in the Spiritual Court. 


2 Mod. 231. . . * 
Str. 965, v6r, A DECREE in Chancery may be given in 


Eg. Abr. 227,8c. Evidence, and ſo may a Sentence in the Ec- 


3 © cleſiaſtical Courts, for their Judgments muſt 


10 Mod. 42, 43 be of Authority in thoſe Caſes where the 


* , 8 2 . . . . 
100 16. Law gives them a Juriſdiction; for it were 


Vern. 53, 413- very abſurd that the Law ſhould give them 


2Vern. 471,591, IPA p 
647, 555, 603, à Juriſdiction, and yet not to ſuffer what is 


„ done by Force of that Juriſdiction, to be a 
893, 936. full Proof, for that were to ſuppoſe they 
Will. Rep. 414 were incompetent Judges, where they had 
4 Mod. 75, 187, Juriſdiction. 


322. 
9 Mod. 66. 11 Mod. 210 to 212. Gilb. Eq. Rep. 2, 203, &c. 12 Mod. 24. $$ 


136,215, 231, 305, 310, 319, 339, 342, 343» 37 5+ 3942 414, 494, 500, $21, $55. 
565, 579, 607. Stra. 95, 162, 308. See Barnard, K. B. 243. 2 Stra. 960, 1151, 
1242. 2 Rol. Abr. 679. L. E. 125. pl. 101. 
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EVIDENCE. 


AxorhER Way of perpetuating the Teſti- 12 Mod. 313. 
mony of a Perſon deceaſed,, I ſhall here add, Banand. K. B. 
and that is by giving the Verdict in Evi- 243 
derice, and the Oath of the Party deceaſed ; 
where you give in Evidence any Matter 
ſworn at a former Trial, it muſt be between 
the ſame Parties, becauſe otherwiſe you dif- 
poſſeſs your Adverfary of the Liberty to 
Croſs-examine ; beſides otherwiſe you can't 
regularly give the Verdict in Evidence, and 
where you can't give the Verdict in Evi- 
dence, you can't give the Oath on which it 
was founded, for it you can't ſhew there was 3 
ſuch a Cauſe, you can't ſhew that any Peer 
ſon was examined in that Cauſe, and without 
ſhewing there was a Cauſe, no Man's Oath 
can be given in Evidence, in as much as 
that appears to be a Voluntary Affidavit. 


Wnar a Man himſelf that is living has 22 Mos. 318. 
ſworn at one Trial, can never be given in 2. 
Evidence at another Trial to e him; 2 Hawk. P. C. 


vere though what the Witneſs has ſaid in Dif- OD In 
a courſe, may be given in Evidence, to ſup- 

t 1 port him; becauſe the ſame Oath at another 0 
Je 2 Trial is no Evidence of the Truth of any | 


hey Man's Swearing; for if a Man be of that ill 
had Mind to ſwear falſly at one Trial, he may 
do the ſame on the other on the ſame In- 
F ducements; but what a Man ſays in Dif- 
57 courſe without Premeditation or Expectation 
"Tp of the Cauſe in Queſtion, is good Evidence 
& F 3 to 
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to ſupport him; but if a Man hath ſworn 
at one Trial different from what he hath at 
another, this is good Evidence as to his Diſ- 


tt . CCon-_  apMeas 


2 870. 32g: On an Appeal of Murder, the Appellant 
— = :©- cannot give in Evidence the Indictment, and 
L. E. 31. pl. 66. what a Perſon deceaſed ſwore at the Trial; 
1 Rep. 460, for in this Caſe we have already ſhewn that 
See 2 Keb. 384. the Indictment cannot be given in Evidence 
againſt the Defendant, and by Conſequence, 
the Oath cannot be given in Evidence on the 
Indictment ; beſides: the Appeal is tried as a 
new Cauſe, and therefore it is neceſſary to 


have his Accuſers Face to Face. 


4 335 66. Ir the Indictment be given in Evidence 
pe for the Priſoner, and the Oath of a Perſon 
deceaſed, the Account of that Oath muſt be 
upon Oath, for there is no Reaſon that the 
Indictment ſhould. be given in Evidence for 
the Priſoner to prove he was once acquitted 
of the ſame Fact, and in Favour. of Life 
none of. the Evidence ought to be loſt, but 
then the Account of that Evidence ought to 
be upon Oath, for nothing can be given in 
Evidence as an Oath but upon Oath. 


* Iv. an Information of Perjury on a Trial 
in Ejectment, on Not guilty, the Defendant 
inſiſts that what he ſwore was true, and to 
prove the Perjury, one was produced to 
dh what a Perſon deceaſed ſwore at the 
former Trial in Ejectment; and this was al- 
lowed to be good Evidence, becauſe it doth 

| not 
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not go to the Proof of the Change itſelf, 
that the Defendant ſwore, but only to the 
Falſity of the Fact that was ſworn, and they 
would have it that the Change itſelf which 
conſiſts in the Proof and what the Defendant 
ſwore, might be directly proved by ſuch 
Evidence, as are Croſs-examined by the De- 
fendant, but the Falſity of the Fact which 
the Defendant ſwore to, may be made out by 
any other Proof, becauſe in this Caſe you 
muſt give the Verdict in Evidence to prove 
the Perjury, in as much as the Cauſe in 
which the Perjury was committed, muſt be 
ſet forth in your Information, and by Conſe- 
quence be proved on your Iſſue, and when 
you have proved that the Defendant ſwore in 
the Cauſe, you may ſhew the whole Matter, 
viz. how his Teſtimony ſtood oppoſed by the 
Evidence of the Party Ieceaſes, 


Of the Proceedings in the Spiritual Court. 


TnESsE Proceedings are in Caſes Matrimo- 
nial and Teſtamentary, and all other Eccle- 
ſiaſtical Cauſes. How theſe Courts gain'd the 
Juriſdiction in Cauſes Teſtamentary, which 
was originally of Temporal Conuzance, 1s 
not here to be conſidered further than, is 
neceſſary to determine the Weight of Cre- 
dibility that is to be given to their Sentences. 
The Way of authenticating Teſtaments by 
the Civil Law was this: The Teſtator and 
his Witneſſes ſubſcribed the Will, bound it 
up and ſeal'd it with their Seals, which 
after the Deceaſe of the Teſtator was open'd 
F 4 in 


72 


The Law of Evidence. 


in the Preſence of the Prætor, and he deli- 
vered Copies of the Will, and kept the Ori- 
ginal in a Publick Treaſury; and from hence 


It is, that the Spiritual Court keeps the ori- 


Rol. Abr. 678. 


ginal Will, and does 
which is but a Copy o 
Seals. 


ive out the Probate, 
the Will under their 


Bur originally among the Germans, the 
Goods as well as the Feud itſelf belong'd 
to the Lord; afterwards it was thought fit 
that the Feudary ſhould diſpoſe of them, and 
then the Will was rv 7: in the Country 
Courts before the Alderman and Biſhop, and 
if any Man died inteſtate, they were diſtri- 
buted among his Kindred ; but after the 
Conqueſt, the Probate of the Will and the 
Commiſſion of Adminiſtration was indulged 
to the Biſhop, who never had it in the 
Times of the Empire, under Pretence, that 
the Proviſion would be better made for the 
Souls of the Deceaſed, but if they had ex- 
ceeded their Commiſſion, they had plainly 
no Authority, and therefore they muſt con- 
fine themſelves to the Bequeſt of the perſo- 
nal Fſtate, for the Feud was not Deviſable 
until the 32 H. 8. for Reaſons mentioned in 
another Place. 


WILLS. 


TreRerORE if a Man deviſe Lands by 
Force of the Stat. of Wills, or by Cuſtom, 
the Probate of the Will in the Spiritual Court 


cannot be given in Evidence, for all their 


Pro- 


cc 1 = 6 had 
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Proceedings, ſo far as they relate to Lands, 
are plainly * Coram non Judice, for they have 
no Power to authenticate any. ſuch Devile, 


and therefore a Copy produced under their 
Seals, is no Evidence of a True Copy. 


Bur the Probate of the Will is good Evi-- Rol. Abr. 678. 


dence as to the perſonal Eſtate, and th 
are the Records of that Court, and therefore 


a Copy of them under the Seal of that Court 


muſt be good Evidence; and this is ſtill the 
more reaſonable becauſe tis the Uſe of the 
Court to preſerve the Original Will, and only 
to give back to the Party the Copy of that 
Will under the Seal of that Court. 


WuzrE a Perſon in Ejectment would Polhill and Pet- 
prove the Relation of Father and Son by his dle #% or. 


Father's Will, he muſt have the Original 
Will, and not the Probate only, for where 
the Original is in Being, the Copy is no Evi- 
dence, and the Probate is no more than a 
true Copy. under the Seal of the Court of a 
private Inſtrument, and the Law which ſeeks 
the beſt Evidence, will not allow of the 
Copy only; beſides this is not proved to be a 
true Copy, for the Seal doth not prove the 
Truth of the Copy, unleſs the Suit related to 
the perſonal Eſtate only. | 


Bur the Leidger Book is Evidence in ſuch pohill and Fel- 
a Caſe, becauſe theſe are not conſidered MU Hl 


meerly as Copies, but they-are the Rolls of 
the Court itſelf, and though the Law doth 
not allow theſe Rolls to prove a Deviſe of 


* Before no Judge, La * 
1 


Aſſ. 2701. 
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Lands where the Claim is by the Nog 2 
the Deviſe, for the Reaſons already 

yet when the Will is only to prove a 
tion, the Rolls of the Spiritual Court, Fi 
have Authority to enrpll all Wills, are ſuff- 
cient Proofs of ſuch Teſtament, B. if there 
be ſuch a Teſtament as appears by the Roll 
of that Court, the Relation is proved, for 
that there is ſuch a Will doth not appear by 
the Copy of the Will, in as much as the 
Copy is not good Evidence of an Original 
becauſe the Law admits nothing to be ſeg 
that implies better Evidence. 


Bur the Copy of the Leidger Book was 
not allowed to be read in this Caſe, becauſe 
common Practice had prevail'd that it ſhould 

not; though my Lord Holt ſaid that ſince the 
Original would have been read as a Roll of 
the Court without further Atteſtation, *twas 
fir the Copies ſhould be read, and that the 
Practice ſhould be altered; the Practice ſeems 
to be founded on the Miſtake, that the 
Leidger Book is read as a Copy, and ſo the 
Copy of that is but the Copy of a Copy, 
whereas the Leidger Book is read 3 as a gn 

of the Frerogative Court, | 


Raym. 40 to Jy a Suit relating to a vetfondl Eftate, the 


225. 259, Probate of the Will — the Seal of the 
Ley. 235. Court is ſufficient Evidence, and no Evi- 


250. 3. us, Jence contrary to it can be given, that ſuch 
Comyns 150 Will was not the laſt Will and Teſtament 
La. Rym. 262, of the Party deceaſed, for the Spiritual Court 
wal Rep. 388. are the proper Judges of what is, and what 


Will. Rep. 388. 
L. E. 12 5. pl. 103. 15 


Ho, K „ K . A. 
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is not the Will of the Teſtator, and fince 
the Authority of judging is, committed to 
them, the Temporal Courts are bound by 


their Judgments. 


Bur the adverſe Party may give in Evi- g.. 494 
dence, that the Probate is forged, becauſe 2 Sia. 359. 
ſuch Evidence ſuppoſeth that the Spiritual 

Court hath given no Judgment, and ſo there 

is no Reaſon for the Temporal Court to be 
concluded, ſince the Spiritual Court hath 

made no Judgment in this Matter, for a 

forged Probate is none at all. 8 


So they may alſo give in Evidence, that g. 40 * 
ſuch Probate was obtained by Surprize, for 2 Sid. 359. 
that is as much as to ſay, that the Spiritual 
Court hath made no legal Deciſion in the 
Matter, and therefore that the Temporal 
Court ought. not to be concluded by their 
Authority: | 


So if Letters of Adminiſtration be ſhewed a Sia. 359. 
under Seal, you may give in Evidence, that 
they were revoked ; for this is in Affirmance 
of the Proceedings in the Spiritual Court, and 
doth not at all controvert the Righteouſneſs 
of their Deciſions. 


A W1LL that hath partly the Form of a Mod. 117. 
Will, and partly the Form of a Deed, may be] Keb. 530. 
given in Evidence as a Will, for if the Intent S Dane. Abe. 
of the Party ſhall ſufficiently appear to make I F. 3. fl. x. 
2 Diſpoſition after his Deceaſe, the Informa- 
tion of the Words ſhall not vitiate it. 


WHERE 


76 The Law of Evidence. 


Keb. 40,117. WHERE a Will remains in Chancery, by 
L.E.276. Order of that Court, a Copy may be given 
in Evidence, for then it becomes a Roll of 
that Court, and by Conſequence a Copy of 
5 ſufficient Evidence. See more of Wil 
after. 


Of the Publick Matters that are not Records 


Tux Rolls of the Court Baron or the Co- 
pies of them, for they are Courts of Juſtice, 
though they are not of Record. ry 


Hill, All. zen.. THE Court Rolls are Evidence, or the 

Copies of them, for they are the Publick 
Rolls, by which the Inheritance of every 
Tenant is preſerved, and they are the Rolls 
of the Manor Court, which was antiently a 
Court of Juſtice relating to all Property with- 
in the Diſtrict. | 


Ibid. 1700. Tux Regiſter is good Evidence, or a Copy 
. 4. Of it; the Regiſter began in the 30 of H. f. 
Noy 246. by the Inſtigation of the Lord Cromwell, who 


2 Ke. Ab. 17g at that Time was veſted with all the Autho- 
rn. rity that the Popes Legates formerly had, 
Moor 46s. under the Title of Vicar General to the King, 
Salk. 251... and all. Wills that were above the Value of 
I. E. 37. pl. 2. two hundred Pounds, were to be proved in 
this Court; and therefore it ſerved his Pur- 
poſe to ſet on Foot a Regiſtry of all Perſons | 
that were chriſtened and buried, and this might 
be very well appointed by the King's Autho- 
rity, as ſupreme Head of the Church, ſince 


Chriſten- 
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Chriſtening and Burying are Eccleſiaſtical 
Acts; and when a Book was appointed by 
publick Authority, it muſt be a publick Evi- 
dence; this was afterwards confirmed by the Goal. 164. 
Injunction of Edward VI. and the particular 
Manner of Regiſtering appointed, as that the 
Regiſtering ſhould be in the Preſence of the 
Parſon and Churchwardens on Sunday, and 2 Str. 1073. 


that the Book ſhould be kept lock'd in the 


Church, to which the Vicar and Church- 
wardens are to have Keys. 


An Indictment for entring a falſe Marriage = Sid. 71, 72. 
in the Regiſter Book, and the Defendant fined 
two hundred Marks; for ſince the Regiſter is 
publick Evidence, it muſt be guarded by the 
Law, that it be not counterfeited*. 


Tux Pope's Licence without the King's Pam. 427. 
has been held good Evidence of an Impro- n. 
priation, becauſe antiently the Pope was held 
to be Supreme Head of the Church, and 
therefore the Pope was held to have a Diſpo- 
ſition of all Spiritual Benefices with the Con- 
currence of the Patron, without any Leave of 
the Prince of the Country, and theſe antient 
Matters muſt be admitted according to the 
Error of the Times in which they were tranſ- 
acted. A Pope's Bull is no Evidence on a Pam. 38. 
General Preſcription to be diſcharged of 
Tithes, becauſe that ſhews the Commence- 
ment of ſuch a Cuſtom, and a General Pre- 
ſcription ſhews that there was no Time or Me- 


* By Stat. 26 Geo. 2. c. 33. ſe. 16. the above Offence of en- 
tring a falſe Marriage in the Regiſter Book, and ſeveral others re- 
lating thereto, therein particularly mentioned, are made Felony 
without Benefit of Clergy. 


mory 


The fa of Bedi 


ry of Thin 0 to the contrary, ſo that the 
. Ball doth itſelf contradict ſuch Preſcription, 


Palm, 38. Bur the Pope's Bull was Evidence on 
Spiritual Preſcription, when you only lay the 
Lands belonged to ſuch a Monaſtery as wall 
diſcharged of Tithe at the Time of the Dif: 
ſolution, for then they continue diſcharged 
by Act of Parliament. 


Hod, 188. Ir the Queſtion be, whether a certain 
ber es 37”, Manor be Antient Demeſne or not, the Trial 
ſhall be by Dowes-Day Book, which ſhall be 

inſpected by the Court. Antient Demeſnes 

are the Socage Tenures that were in the 

Hands of Edward the Confeſſor, and which 

40k William the Conqueror in Honour of him en- 
my * dow'd with ſeveral Privileges: Domes-Day 
. | Book was a Terrier or Survey of the King's 
Lands, which was made in the Time of the 


Wal bs Conqueror, and which aſcertains the particu- 
44 

Wit lar Manors which had this Privilege. 

i 

1 Dr To know whether any Thing be done in 
. in Scaccario, Or Out of the Ports, there lies in the Exche- 
| 4 Pi quer a particular Survey of the King s Ports, 
0 0 which aſcertains their Extent. 

ml Ax old Terrier or Survey of a Manor, 
"i whether Eccleſiaſtical or Temporal, may be 


| given in Evidence, for there can be no other 
I way of aſcertaining old Tenutes or Boun- 
daries. 


1141/38 Yatesand Harris AN old Map of Lands allow'd Evidence, 
"al Hl. AN. 1702. yhere it came along with the Writings and 
. | agreed 
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agreed with the Boundaries adjuſted in an 
antient Purchaſe. _ | ; 


Ir Copyhold Rolls make menti of Ae 
Surrender to the Uſe of the Tenant's laſt Will, Tias 


and then admit 4. as Deviſee to the Will, this 
was ruled to be no Evidence of the Seiſin or 
Title of A. without the Will itſelf, becauſe 
the Land doth not 7 by the Surrender, 
without the Will itſelf, and therefore the Will 
muſt be ſhewn as the beſt Evidence of 4.'s 
Poſſeſſion and Title. 


DEEDS. 


We come now in the ſecond Place, to that 
which is only private Evidence between Party 
and Party, and that is alſo Two-told, either 
Deeds, or other Matters of an inferior Nature. 


iſt, Or Deeds; and here the General Rule 
is, that where any Perſon claims by a Deed in 
the Pleadings, there he ought to make a Pro- 
fert of it to the Court, and where he would 
prove any Fact in Iſſue by a Deed, in both 
Caſes the Deeds themſelves muſt he ſhewn. 


The Deed conſiſts of three Things. 
iſt, Or Sealing by the Parties. 


2dly, Or Delivery to the Party to whom 
the Deed is made. 


- 3dly, Or a Right transferred, or Obliga- 


tion created. 


t 1ſt, Tux 
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rſt, Thx Seal was very antient in the 


Roman and Grecian Governments, and from 
them it came to the Northern Nations, 
who antiently paſſed all Manner of Right, 
by the actual Tradition of the Thing itſelf ; 
the Seal followed from the Invention of 
Coins, and is a Derivation from the ſame 
Convenience; for as Coins were invented as 
Tickets, to facilitate the Exchange of all 
Manner of Commodities, ſo when Coin was 
wanting, or not ready for Payment, Tickets 
were given by Impreſſion in Wax, and theſe 
paſs'd inſtead of the Coin itſelf, and theſe 
Impreſſions were made with great Diſtinc- 
tion, for they contained the Arms or ſome 
notorious Symbol of the Perſon contracting; 
now when ſuch Diſtinctions were taken up 
and found of Uſe, they were at laſt required 


in the authenticating of all Manner of writ- 


ten Contracts, and from hence the Law grew, 
that there could be no ſolemn Contract with 
out the Diſtinction of the Seal. | 


2dly, Taz Delivery was always a folemn 
Sign uſed by the Northern Nations, in tranſ- 
ferring of Right, and as they antiently de- 
livered the Thing itſelf, and by that Delivery 
made the Alienation; ſo when Contracts 
rook the Place of the Things themſelves that 
were to be delivered, they annexed the So- 
lemnity to the Contract, and the Contract 
was compleated by the Delivery, and from 
thence it became neceſſary that a Delivery 
ſhould be made of all Contracts. 


3dly, IN 
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32dly, In every Contract there muſt be 
ſome Right transferred, or Obligation crea- 
ted, and therefore there muſt be apt Words 
to ſhew what Right was transferred, and to 
whom, to ſhew what Obligation was created, 
and to whom, and the Senſe and Significa- 
tion of the Words .muſt be expounded by 
the Law, fince it is the Province of the. 
Law, to determine the Forms and Solem- 
nities, and Qperation of all Manner of Con- 
tracts; for the Operation and Effect of a 
Contract, can't be determin'd but by the 
Rules of Law, that are appointed as the 
Meaſures of transferring Right, and of cre- 
ating Obligations; and without ſuch ſtated 
Rules in every Society, no Man could be 
certain of any Property, for then the Senſe 
of the Contract muſt be at the Mercy of the 
Judge or Jury, who might conſtrue or re- 
fine upon it at Pleaſure. 


Tut muſt therefore be a Profert made 


of all ſolemn Contracts in any Action found- 
ed on ſuch Contracts. | 


iſt, Fox the Security of the Subject, that 
what Right is transferred, or what Obliga- 
tion is created, might be judged of accord- 
ing to the Rules of Law. 


zdly, Bzcavst all Allegations in a Court 
of Juſtice, muſt ſet forth the Thing de- 
manded ; now the Thing demanded can't 
be ſer forth without the Inſtrument ſhewn, 
| G upon 


| 82 
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Ibid. 267, 
10 Co. 92. 


Ibid. 93. 


6 Co, 39. a, 


which it ariſes. 
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upon which the Demand ariſes, for ſince the 
Demand is by the Inſtrument, there can be 
no Demand at all without ſhewing that from 


Profert of Deeds. 
THEREFORE Parties to a Deed, - can't 
found any Claim without ſhewing a Deed to 
the Court. 


Nox can Privies in Eſtate take any Ad- 


vantage of a Deed without ſhewing it. 


As if there be Tenant for Life, Remain- 
der in Fee, and there be a Releaſe to him 
in Remainder, Tenant for Life cannot take 


Advantage of it without ſhewing the Deed, 


for ſince the Right paſs'd meerly by the 


Deed, to ſay any Perſon releaſed without 


Deed, will not be a good Plea. 
Wu a Man ſhews a Title in himſelf, 


every Thing collateral to that Title ſhall be 
intended whether it be ſhewn or not, for tho 


the Law requires an Exactneſs in the Deri- 
vation of the Title, yet when that Title is 
ſhewn, the Law will preſume all Collateral 
Circumſtances in Fayour of Right; for when 
lawful Conveyances, which are made with 
Care, and on Conſideration, do appear, it 
would create too great Nicety to require an 


Exactneſs in the ſhewing of every Collateral 
Matter, and would tend to the intangling of 


Right with too many Difficulties, and 1 
ore 
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fore by the Benignity of Juſtice, they ſhall 
be intended: Beſides a Matter collateral to 


'a Title, is what doth not enter into the Eſ- 


ſence or Being of a Title, but ariſes “ Aliundt 
ſo that there muſt be a good Derivation of 
your Right without it. 
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As when a Man declares of a Grant or co. Lit. 310. 
Feoffment of a Manor, the Attorament ſhall . = 49% 


be intended; for when a Title is ſhewn to 
the Manor, Attornment of the Tenant which 
is collateral to that Title, ſhall be intend- 
ed till the contrary is ſhewn on the other 
Side . 


6 Co. 38. 


So in Treſpaſs, the Defendant conveys the c 
Houſe in which, Sc. by Feoffment from F. S. 
and juſtifies Damage Feaſant; the Plaintiff, _ 
replies, that J. S. before the Feoffment, made 
a Leaſe to J. N. who aſſigned to him; the 
Defendant rejoins, that the Leaſe was made 
on Condition, that it J. N. aſſigned over 
without Licence, by Deed from F. S. that 
then J. S. ſhould re-enter ; the Plaintiff ſurre- 
Joins, that J. S. did give Licence by Deed, 
without any Profert of the Deed, and yet 
this Surrejoinder was good, becauſe the Plain- 
tif's Title was by Aſſignment of the Leaſe 
from F. N. and conſequently the Licence from 
J. S. is but a Matter collateral to the Afſign- 
ment, and by Conſequence the Deed muſt 
be intended to be well and legally made, tho' 
it be not ſhewn to the Court. 


* Elſewhere, + See 4 An. c. 16, fe, 9. whereby all At- 


fornments of Tenants are taken away. 


G 2 Bur 


. Jac, 101. 


* 
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Bur if the Matter be collateral to 'the 
Plaintiff's Title, then there is another Diffe- 


rence, and that is where the Deed is nece 


* ex proviſione hominis, and where tis neceſſary 
+ ex Inſtitutione Legis, for where the Deed is 
neceſſary Þ ex Inſtitftione Legis, there you 


muſt ſhew it, for *tis repugnant that the Lay 


ſhould require a Deed, and not put you to 
ſhew that Deed when *tis made; as if you are 
obliged to ſhew the Attornment of a Corps- 
ration, there you muſt ſhew a Deed, in a 
much as corporea] Bodies, by the Rules of 
the Law, can't act but by corporeal Inſtru- 
ments; for the Body conſiſts in Agreement 


and Union, by Creation of Law by Patents or 


Inſtruments under Seal, and there is no Act of 
the Aggregate Body, but in the ſame Man. 
ner, ſo that there can be no Attornment with- 
out a Deed, and the Law cannot allow the 
Attornment of ſuch a Body without it, there- 
fore no Attornment is ſhewn unleſs a Deed is 
ſhewn alſo. 


Bor when a Deed is neceſſary * ex provi- 


ſione hominis, there when it is collateral, as 


in Caſe of the Licence before-mentioned, it 
need not be ſhewn, for the Private Act of 
the Parties ſhall not controul the Judgment 
of the Law, that intends all ſuch collateral 
Matters without ſhewing. 


THrtss is a Difference to be taken between 
Things that lie in Livery, and Things that lie 


* By the Proviſion of Man. + By the Trſlitution of the Lino, 
in 
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in Grant, for Things that lie in Livery may be 


pleaded without Deed, but for a Thing that 
ies in Grant, regularly a Deed muſt be ſhewn. 


iſt, Or Things in Livery, tis to be known 
that Livery was the antient Conveyance, 
which was a ſolemn- Delivery of Land in 
Right of the Inhabitants; and becauſe this 
was done * Coram paribus Curie, and the Te- 
nant ever after reſided. in the Poſſeſſion, it 
was reckoned. the moſt notorious Way of 
Conveyance ;z and ſince this was the antienc 
Gothick Way, and becauſe they reckoned it 
of itſelf moſt manifeſt, the Solemnities of a 
Deed were not neceſſary. 


Axp therefore a Man may plead that J. S. à Rol. Abr. 682. 

infeoff d him without ſaying Tper Indenturam, 
and yet give the Indenture in Evidence, be- 
cauſe the Indenture is not the Feoffment, 
but the Feoffment is made by the Livery, 
and by that only the Party is inveſted with 
the Feud, and the Indenture is only Evidence 
of ſuch Feoffment. 6 


6.0 Bur if a Man WY that J. S. hath in- Ibid. 
feoffed him & per Fait, whether a Man may 


t of give a parol Feoffment in Evidence, hath been 

wi reaſonably doubted, becauſe he has bound 

6 himſelf up to a Feoffment by Deed, and if 
the Jury have only Evidence of a parol Feoff- 
ment, and yet find the Iſſue that the Deed 

who may be uſed by Way of Eſtoppel ever after, 

cr where in Truth there was no ſuch Deed. 

” in ® Before Equals of the Court, + By Indenture, & By Deed. 


G 3 So 


. 
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2 Rol. Abr. 632, So a Demiſe may be made without Deed, 


Co. Lit. L 57 · 


Ibid. 225. 
Lit. 9. 365. 


as well as a Feoffment, for here the Party 
reſides in the Poſſeſſion, and therefore the 
old Way of Contracting governs in this 
Caſc; and ſo a Man may plead a Demiſe 
without Deed, and give the Indenture in 
Evidence, for the Indenture may be uſed as 
an Evidence of the Contract that would be 
good, whether there were any Indenture ot 


not; but if the Demiſe were laid by Inden- 


ture, it ſeems that they could not give a 
parol Demiſe in Evidence, all 


Livery alſo is an Eſtoppel, and is by 
Coke called an Eſtoppel * in Pais, becauſe tis 
a Fact a Man can't impeach or deny, and 
this is from the Notoriety of the Ceremony, 
for when Solemnities are ſettled for transfer 
ring a Poſſeſſion, they ought to be held as 
ſacred by the Law, and therefore a Man is 
concluded from deſtroying that of which he 
himſelf is the Author, or from impeaching 
that which is held as ſacred to transfer al 
Poſſeſſions. 5 


THEREFORE if the Defendant pleads the 
Livery and Seiſin of the Plaintiff, the Plain- 
tiff can't reply that the Livery was Condi- 
tional, without ſhewing the Deed, in as much 
as the Plaintiff is eſtopped to defeat his own 
Livery by a naked Averment and parol Evi- 
gence only. 


* In Tac. 


Bur 


UT 
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on the ©o. Lit. 226. 


Bur the Jory are not Pans 2 
A ; 


General Iſſue, from findi . a Conditi- 
onal Feoffment, for he Faby are Men of 
the Neighbourhood that are ſuppoſed to be 
preſent at the Solemnity, and they are ſworn 
* ad Veritatem dicendam, and therefore they 
can't be eſtopped from finding the Truth of 
the Matter, and by Conſequence” may exhi- 
bit the Condition on the Feoffment. 


Bur ſince the Uk of the Solemnities be. 
fore the Men of the Country hath ceaſed, 
by allowing ſecret Liveries, only in the Pre- 
ſence of two Witneſſes, therefore the Statute 
of Frauds and Perjuries hath enacted, that no 
Leaſes, Eſtates or Intereſts of F rechold, or 
for a Term of Years, or uncertain Intereſt 
(not being Copyhold) ſhall be aſſigned, grant- 
ed, or ſurrendered, unleſs it be by Deed or 
Note in Writing, under the Hand of the 
Party or his Agent thereunto lawfully autho- 
rized in Writing, or by Act and Operation 
of Law, ſo that by this Statute the Cere- Buck's Cafe 
mony of Livery only is not ſufficient to paſs **"* * 
Eſtates of Freehold or Terms for Years ; but 
tis not neceſſary to ſet forth ſuch Contract — 
the Pleadings, for they are as they w 
formerly, + Feoffavit et Demiſit. mow 5 


A Man may plead a Condition to deter- co. Lit! 523. 
mine an Eſtate for Years, without Deed yi 5. 3%: 
tor this begins without any Livery, and 


therefore the Party is not eſtopped by ay 
* To ſpeak the Truth, + Tnfeoffed and demiſed. 


G 4 noto- 


70 Co. 93. 
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notorious Ceremony ou averring the Con- 


dition. 


* 
* 


Bur where a Man ſets out a Feoffment, 
the other Party may reply, that it was by 
Deed, and ſhew the Condition, for then there 
is an Eſtoppel; and ſo the Matter is in equal 
Balance, and therefore muſt be determingy 
according to Truth. 


A2 2dly, or Things lying i in 1 Grant, and ria 
are all Rights, as Fairs, Markets, Advow- 


ſons, and Rights. to Lands, where the Owner 
is out of, Poſſeſſion; and theſe being Rights, 
they. can't poſſibly paſs by Inveſtiture of the 
Poſſeſſion, becauſe, they can't poſſibly be de- 
livered over nor 
muſt paſs by the next Sort of Grants that 
holds the Second Place, in Point of Solemni- 
ty, and that is by Grant under the Hand and 
Seal of the Party. | 


Now a Perſon that claims any Thing ly- 
ing in Grant, muſt ſhew his Deed from the 
Party that had the Original Grant, or other- 
wiſe he muſt preſcribe in the Thing he pre- 
tends to, — the Preſcription being ſup- 
poſes immemorial ſupplies the Place of the 

rant. 


Hz alſo that has a particular Eſtate, by 


the Agreement of the Parties, muſt ſhew 


not only his own Conveyance, but the Deeds 
Paramount, for there can be no Title made 
to a Thing in Agreement, but by ſhew- 


ing 


8d, and therefore they 
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ing ſuch Agreement, and the particular Te- 
nant ought to "covenant: to have, the Power 
of the Deeds, in as much as he has no Ti- 
tle, unleſs he can derive the Eſtate that 
ariſes in Agreement vp to 5 firſt gets 
Grant. 8 1 "ey | 


BuT where 2 Perſon copy any Eſtate, 10 Co. 93, 94+ 


by particular! Act in Lawy there they may 
make their Claims without ſhewing the 
Deeds, as Tenant in Dower, or hy Elegit, 
or the Guardian i in Chivalry, may claim an 
Eſtate in a Thing lying in Grant without the 
Deed; for when the Law creates an Eſtate, 
and yet doth not give the Particular. Tenant 
the Property of the Deeds, it muſt be al- 
low'd that the Eſtate be defended without 
them, otherwiſe the Creation 1 the 
were akogethen, in vain, | 


7 I 


80 they. may p 
ſnewing the Deeds, betauſe they claim an 


Eſtate 157 the Act we the Law, and there- 
fore are not eſtopped by the Livery; ſo 
that they may claim an Eſtate defeated by 
the Condition without a Deed, alſo they are 
not ſuppoſed. to have the Deeds and Muni- 
ments of the Eſtate, and. therefore for the 


Reaſon formerly given, may do it n 
Deed. . 


Nor 10 Co. 94. does not warrant this 
Diſtinction, between Tenant in Dower, and 
Tenant by the Curteſy generally, but only in 
the Caſe of a Releaſe made to the Wife. 


I Bur 


lead a Condition = Pn" Lit. 229. 


90 


10 Co. 94. 
Co. Lit. 226. a. 


— 
PR 
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os 


20 Co. 94. b, 


Co. Lit. 267. 
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Bor Tenatit by the Coney can't claim: 
any Eſtate lying in Grant, without Deed, 
becauſe he has the Property in, and Cuſtody 


of the Deeds, in Right of his Wife, and that 


Property can't be deveſted out of him, du- 


ring the Continuance of his Eſtate. 


80 alſo be can't Jefeat an Eſtate of yy 


hold, without ſhewing the Deed, nor can 
the Lord by Eſcheat do it without ſhewing 
the Deed, 2 the Act of Livery is an Eſtop- 


re that runs with the Land, and bars all 


erſons to claim it, by Virtue of any Con- 


dition without the Condition appears in 5 


Deed, for the Notoriety and Solemnity o 


the AR, is that which makes it obligatory 
to all Perſons, ſo that they cannot impeach 


it, without ſhewing a precedent Title, for 
that Livery cannot be defeated, but by 


ſhewing ſomething equally notorious, and 


ſince in both theſe Gaſes the Cuſtody of the 
Deeds reſides with them, they muſt ſhew the 
Condition. 


So that the General Rule is, where any 


Perſon ought to have the Cuſtody of the 


Deeds, there where ſuch Perfon is compelled 
to ſhew his Title, he ought to make a Pro- 
fert of thoſe Deeds to the Court, for every 


Man ought to keep his Deeds, and can't 


take Advantage of his own Negligence in 
loſing them; therefore in the Caſe formerly 


put, of Tenant for Life, the Remainder in 


Fee, and a | Releaſo 1 is made to him in Re- 
mainder 


hd ww ©, © © 8 94 
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mainder, in ſuch Caſe Tenant for Life ought. 
to make a Profert of the Deed, for in this 


Caſe they have both Parts of the ſame Feud, 


and therefore Tenant for Life is ſuppoſed to 
be equally intitled to the Deeds, as he in 
| Remainder. 


Bur where a Petſon is an utter — 


to any Deed, there in Pleading he is not 


compelled to ſnew it, for where he is not 
ſuppoſed by the Law to have the Cuſtody 


of the Deeds, there he cannot be compelled 
in Pleading to ſhew ſuch Deeds to the Court, 


for that were to compel the Party to Impofſi- 


bilities, which were a very 27 and un- 
equitable Law. 


ga: 


F226. 


As if a Man mortgageth his 12. gb Co, Lit. 226. as 


the Mortgagee leafeth the Land for Years, 
reſerving a Rent, and then the Condition is 

rformed, the Mortgagor re. enters; the 

ſſee in Bar of an Action of Debt ſhall 
plead the Condition and Re- entry, without 
ſhewing the Deed, for the Leſſee was never 
nor could be intitled to the Cuſtody of the 
Deed, and therefore it were altogether unjuſt 
to compel him to produce it. 


So if a Man bring a * Przcipe againſt A. co. Lit. 226. 


he ſhall plead that he was only a Mortgagee, 
and that the Mortgage was perform'd, ſo 
that he hath no longer Seiſin of the Eſtate, 
and this without ſhewing the Deed ; for up- 
on Performance of the Condition, the Pro- 


* Precept. 


perty 
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perty of the Deed was no longer in the Mort-- 
gagee, but it ought to be Te-baild to the 
Mortgagor, and having no' longer any Title; 
to the Deed, he may POO the Condition, 
without ſhewing * 


20 Co. So in an Action of Waſte, or in Diſcharge 
* « 


5 Co. 74. b. 


the Arrears of Rent, the Tenant pleads a 
Grant of the Reverſion and Attornment, after 


ſuch Waſte committed, or ſuch. Arrear due, 
the Tenant can't ſhew the Grant, Cauſa qua 


ſupra. 


A Drro enroll'd, aſt be offer d to the 
Court in Pleading, though the Deed be en- 


rolPd in the ſame Court in which the Plea is 


depending, for this is no Record but a Deed 


recorded; for a Record muſt be the Act of 


the Court, and therefore the Decifions of: 
Juſtice by the Court, that lye as Precedents 
for future Obſervation, are the Record' of the; 


Court, and Letters Patent, which are the 


King's Acts, are the higheſt Sort of Records; 
but a Deed enroll'd, is only a private Act of 
the Party authenticated in Court; and from 
thence, this Difference is drawn, that Letters 
Patent enroll'd in the ſame Court, or Records 
of the ſame Court, need not be profer*d to 
the Court, but a Deed enrolPd muſt; for all 
Records that are publick Acts, and that lye 


for the Direction of the Court, in Matters of 


Judicature, muſt be taken Notice of, and 
therefore they need but refer to it with a 


Þ+ Prout patet per Recordum, for the Court 


For the Reaſon above. + A it appears by Record, 
will 
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will take Notice of the Courſe and Orders of 
Court, upon Reference to them; but Deeds 
are no more than the private Act of the 
Parties authenticated by the Court, and they 
don't lye for the Direction of the Court, but 
take hold of the Authority of it to give them 
Credit; and therefore the Cœurt doth not 
take Notice of them, unleſs they be pleaded; 


but the Letters Patent of another Court the 8 
Court doth not take Notice of, unleſs they be 5. 


offered, for ſince they are none of the Records 
that are directory to this Court of Juſtice, tis 
not the Office of the Court to take Norice of 
them, and therefore *cis their Duty to offer 
them as they do all other Allegations. 


To a Deed acknowledged in Court, a Man 
can't plead * Non eft Factum, for being done 
in the Court, the Truth of the Fact is ſo far 
to be credited, that he ſhall never deny the 
Deed, but he may avoid the Operation of the 
Deed by pleading F Reins paſſa per le Fait, for 
that doth not impeach the Credit of the 
Court, in which it was acknowledged. 


Since the Term, to avoid the entering; co. 7075. 


up the ſeveral Continuances of Buſineſs, is 
reckon'd as one continued Law Day, there- 


fore Deeds pleaded ſhall be in the Cuſtody, 


of the Law during the whole Term, being 
the Day wherein they are pleaded, and be- 
ing then before the Court, any Body may 
take Advantage of them; but ſince they be- 
long to the Cuſtody of the Party, if the 


* is not bis Deed. + That nothing paſſed by the Deed. 
Deed 
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Co. Lit. 226. 
2 Stra. 1186, 


1198. 
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Deed be not denied, it ſhall go back to the 


Party, after the Term is over, and then no 


Body can take Advantage of it, without a 
new Profert; for then it is not before the 
Court; and therefore the Plaintiff in the King's 
Bench may take the Advantage of a Con- 
dition in- a Deed in his Replication, becauſe 
it was * et predifius A. dicit, as of the ſame 
Term, but he cannot take Advantage of a 
Replication of a Deed in the Common Pleas, 
becauſe they, enter an Inparlance to another 


Term; but where the Deed comes in, and is 


denied, it remains in Court for ever, becauſe 
that is the only Point in Debate, on which 
the Deciſion of the Court is founded, and 
therefore like all other Deciſions, it muſt re- 
main among the other Records of the Court; 
and becauſe tis tied up to this Court, and is 


impoſſible to be removed, it ſhall be plead- 


ed in another Court without ſhewing. 


As no Party ſhall take Advantage of his 


own Negligence, in not keeping of his Deeds, 
which in all Caſes ought to be fairly. pr 
duced to the Court; ſo his Adverſary 4 not 
take any Advantage in his violent detaining 
of them; for the one by a violent taking 
away of the Deeds, gives a juſt Excuſe to 
the other, for not having them at Command, 
and no Man can ever make any Advantage 
of his own Injury; and therefore *tis a good 
Plea for one Party to ſay, that the other en- 
tered, and took away the Cheſt * the 
Deeds were. 


Aud ibe aforeſaid A. ſays. 


Is 
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In an Action of Debt upon à Bond, it is Co. Ife. 32 
Matter of Subſtance to make a Profert of 

the Deed, becauſe this is the Contract on 

which the Court ought to found their Judg- 

ment, and therefore it ought to be exhibited 

to the Court. 1 | 


Tis not Matter of Subſtance, to ſhew * g * 
Letters of Adminiſtration, for whether they 2 Sun. 1261. 
are legally granted or not, belongs to the 
Conuzance of the Spiritual Courts, who are 
governed by the Rules of the Civil Law, and 
therefore their Legality cannot be weighed at 
common Law, ſince it has different Meaſures 


of Judicature. | 
Evidence of Deeds. 


SzconDLY, of giving Deeds in Evidence 29 Cs: 92. b. 93. 
to the Jury, and here the General Rule is, 
that where any Thing is to be proved, the 
Deed itſelf muſt be given in Evidence, and 
not the Copy of it ; and the Deed muſt be 
regularly proved by one Witneſs at leaſt. 


Tris is now to, be underſtood where the 322 
Deed is of a late Date, for if the Deed be jer Can. 
of thirty Vears ſtanding, which now makes 
an antient Deed, and the Perſon to whom 
the Deed was made or thoſe deriving under 
him, have been in Poſſeſſion under the Deed, 
ſuch antient Deed ſhall be read, without 
Proof, though the Witneſs to it be alive; 
and this the Lord Chief Baron Gilbert decla- 


2 red 


red to be the Rule of Evidence at Ni ifi 
and if the Perſon to whom the Dee 
made, hath been in Poſſeſſion of the Lan 
contain d in the Deed, ſuch Poſſeſſion fhill 
be preſumed to be under the B 
unleſs the contrary be proved. . 


= 
. &" 4 


FixsT, The Deed ought. to has iven in 
Evidence, and not the Copy only, for tho 
in Records, the Copy was admitted in Evi- 
gende, yet the Law will not regularly alloy 
it in private Deeds, for they ate not within 
the ſame Reaſon as Copies of Records, for 
a Record is fix'd in a certatn Place, and 
therefore the Original cannot be had, and by 
Conſequence, the Copy is the beſt Evidence. 


Bur Deeds are only private Evidence, 
and not fixed 'or confined to a certain Place, 
but are lodged in the Cuſtody of the Party, 
and not of the Law, and therefore they muſt 
be produced in Evidence; for the Law re- 
quires the beſt Evidence that the Nature of 
the Thing is capable of, and the Deed 1s 
much better Evidence than the Copy of it, 
for the Raſure and Interlineation that might 
_ vacate the Deed, might appear in the Deed 
itſelf, and the very offering a Copy carries a 
Preſumption, as' if the Original were defec- 
tive, and therefore the Copy is not to be ad- 
mitted; beſides, ſince the Deeds are in the 
Cuſtody of the Party, the Deeds themſelves 
muſt be produced, for a Man can't make 
his own Fault in loſing of the Deeds, any 
Part of his Excuſe. ky 

| t 
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But there are ſome Exceptions out of this 
s General 900 | 


iſt, And that is where they prove che 10Co. 92. b. 93. 
Deeds themſelves to be burned with Fire, . 14 
for the Proof of this Matter will excuſe the L. E. 99. el. 31. 


Deed from being produced to the Jury, but 
notwithſtanding a Pr ofert is neceſſary to the 
Court, for there is that Conyeniency 1 in keep-. 
ing to known Rules, that they can't be bro- 
ken, though they tend to the Miſchief of 
particular Perſons ; and there can't be a more 
convenient Rule, than that -the Cauſe of 
every Complaint ought to be ſhewed to the 
Court, but the Jury muſt go wand to 
the Evidence of the F att, 
4 
Now to prove this Import of Us Deed, 
that it was in ſuch an Houſe, and that the 
Houſe was burned, is the beſt Evidence that 
can be had of ſuch Deed, and gives reaſon- 
able Grounds for the Jury to find it. "I 


2dly, A err df a Deed is ob P ue. 266. 


dence, where the Deed i isin the Defendant's 
Hands, and he will not produce it; for when 
the Original is in the Defendant's Hands, the 
Copy is the beſt Evidence, for the Prefutnp- 
tion that oppoſes the Copy is, becauſe the 
Original Deed is, or ought to be in the Par- 
ty's Hands that would produce the Copy; 
now that Preſumption is deſtroyed where the 
Plaintiff proves the Deed itſelf to be in the 
Hands of the Defendant, for then ir ä 
H 
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114, 266. 


2 Keb. 31, 546. 


3 Keb. 1, * 
5 Mod. 2 11, 386 

6 Mod. 22 5, 24 
10 Co. 92. b. 9 
2 Vern. 471, 

591, 603. 

Eq. Abr. 228. 
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be preſumed, that there was any better Evi- 
dence, or that there was any Interlineation, 
that obliged the Plaintiff to. cover it, for if 
the Copy were not perfect and exact, it 
would be overthrown oe the Ne ro 


dueing che Original. 


Sec Mod. 4, „ Bur the Cop 2048 a Deed muſt be eat 
a 


'a Witneſs that com ared it with 1 Ori 

7 ginal for there is no Proof of the Truth of 

s. the Copy, or that it hath any Relation to 

3 the Deed, upleſs there be ſome Body to prove 
its Compariſon x with the A | 


Stra. 401, 526, .. des. pb. , 1604 


Vaugh. 77. 


19 che Effe or Conte of a Deed 
are proved, and where the Deed is after» 
wards given in Evidence, and they diſagree, 
there the Deed itſelf ſhall contro] the other 
Evidence. So it is where the - Jury - on 8 
Special Verdict, do collect the Contents of 
a Deed, ; and yet afterwards do fipd the Deed 

in bac Verba, the Court there is not to re- 
gard the Collection they have made of the 
Subſtance of the Deed, but the Deed. itſelf, 
for that Collection derives its Authotity from, 
the Deed, and therefore muſt of wi fall 
and come to nothing, when it is oppoſite to 
the Deed of which ic in Collection. 


Wurz x che Poſſeſſion has gone along with 
any . Deed for many Tears, there a very 
old Copy of the Deed may be given in Evi- 
dence, with Proof alſo that the Original is 


iin for Werd, 
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Þſt ; and that is according jo the Ryſe of 


the Civil Law, Si Fetuſtate T7. s et 
ciaris Cognitiane fint Roborgte, or Poſſeſſion 
could not be ſuppoſed to go Eu in the 
ſame Manner, unleſs Bay had been origi- 


nally ſuch, a Deed, and fo executed as the 
Copy mentions, and py. can't be ſup- 
poſed to be only offere We to 

hats it is ſo an- 


avoid Sight of tha Qriging 

tient, 5 the Antiquity 1 prevents all 
Suſpicion of bs 9 _ counterfeit, and the 
Antiquity is known from The Antienineſs of 


the Paſſeſſion. But; 


Qu. Wuxrhzz ſuch s Copy all be 6 24 


N without the Proof of 10 being a true 
opy; by Compatiſan with che Deed itſelf. 
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14 1 Tur Ih ee of a Deed inroll' d, go: the . 


given in 


idence, where the Deed xa 2 


1 Eorelient there the Enrollment is ge. 333. 


the Sign of the lawful Execution of ſuch 
Deed, 1 the Officer a eo pointed to authen- 
ticate ſuch Deeds b ollment, is alſo 
empowered to take of the Fairneſs and 
Legality of ſuch Deeds, and therefore a Co 7 
of ach Enrollment. muſt be ſufficient ; tor 
when the Law hath a ppointed them to be 
made publick Acts, the Copy of ſuch pub- 
lick Atts ſhall be like all other Publick Acts 
a ſufficient Atteſtation. 


 5thly; TRE Recital of one Deed, in ano- 
ther, is no Evidence of the Deed recited, 


» If chey be corroberated by Length of Time and judiciary Cognizace, 
WM tho 


roo _ The Law of Evidence _ 
tho' the Deed containing the Recital be well 
proved, becauſe there ſtill wants an Atteſta- 
tion of the firſt Deed; but if, the Perſon 
objecting to the Evidence of the recited 
Deed, Bits under the Perſon who executed 
the Deed that recites the former Deed, the 
Reciting Deed is Evidence againſt him, of 
the Reality of the, Recited Deed, becauſe he 
that Claims under me, ſtands in my Place, 
and therefore what is Evidence againſt me, 


/ oc. ©... ane 


OO ene os! eee 
Mich. 718. Tus in the Caſe of Fitz. Gral and 
des, ber Gilbert Eüſtace;, Euſtace the Plaintiff claimed in E- 
Ch. Baron, quity, a Debt on the Defendant's Eſtate, by 
Virtue of a, Power, reſerved in the'Grantid- 

father's Settlement on the Defendant's Fa- 

ther, to. charge the Eſtate for Payment of 
Debts, and younger Children's Portſons; 
there Defendant objected that there were not 

proper Parties, becauſe the Grandfather had 

made a Mortgage, purſuant to that Power, 

to one Cox who was not, Party to the Bill, 

and did not produce the Original Mortgage, 

but only an Aſſigument thereof to W/ybrans,, 

to which the Grandfather was Fartys yer the 

Court allow'd it to be Evidence of the Ori- 

ginal Mortgage, becauſe the Plaintiffs claim d 

under the Grandfather who was Party to the 
Aſſignment. e 
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5 Co. 54. Bur where a Deed needs, no Enrollment, 
Keb. 11. there tho' it be enroll'd, the Inſpeximus of 
Tri. per Pais 355. ſuch Enrollment is no Evidence, © becauſe 
Salk. 38e. ſince the Officer hath no Authority to enrol 


them, 
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them, ſuch Enrollment cannot make them 
Publick Acts, and conſequently cannot in- 
title the Copy of them to be given in Evi- 
dence, becauſe- ſuch Practices may be im- 
proved to very ill Purpoſes; for then if the 
Deed were doubtful, it were but to enrol it, 
and bring the Copy or Inſpection of it in 
Evidence, and thereby avoid the giving in 
Evidence, a Deed that was any Way ſuſpi- 
cious. | 5 
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Bur the Inſpeximus on an antient Deed, Sty 1:445- 


may be given in Evidence, tho* the Deeds 
need no Enrollment, for an antient Deed 
may be eaſily ſuppoſed to be worn out or 
loſt, and the offering the Inſpeximus in Evi- 
dence, induces no Suſpicion that the Deed 
is doubtful, for it hath a Sanction from An- 
tiquity, and if it had been ill executed, it 
muſt be ſuppoſed to be detected when it 
was newly made. | 


2dly, As to the ſecond Part of the Rule, : 


the Deed muſt be proved to the Jury by 
one Witneſs at leaſt, for tho* the Deed be 
produced under Hand and Seal, and the 
Hand of the Party that executes the Deed 
be proved, yet this is no full Proof of the 
Deed, for the Delivery is neceſſary to the 
Eſſence of the Deed, and the Deed takes 


Effect from the Delivery, fo that unleſs the 


Delivery be proved, there is no perfect 
Proof of the Deed, and there is no Proof of 
the Delivery but by a Witneſs who ſaw the 


Delivery. 
H 3 But 


* 
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Trin. Af. in 
Kent 1700. 
Tri. per Pais 
1 346. 


E. 101. pl. 40. 


the Witneſſes cannot be ſup 


Sid. 146. 


Co. Lit: 6. b. 


Keb. $77. 
2 Keb. 826. 
Skin. 239. 
2 Mod. 320, 
323. 
2 154 
Lev. 25. 
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Bat to this Rule there are feveral Excep- 


Fist, if the Deed be forty Years old, 

© Deed may be given in Evidence, with- 
out any Proof of the Execution of it, fot 
$ fed to live 
above forty Yeats, and forty Years is Proof 
ſufficient of a Preſcription ; for the Age of a 
Man is no more than ſixty Years, and a Man 
is ſuppoſed to be twenty Years before he is 
of Age ſufficient to underſtand the Nature of 
Right and Wrong, * the General Form 
of Contracting; fo that after forty Years, 
the Witneſs muſt be fuppoſed to be dead, 
and therefore ſince no Perſon living can be 
fuppoſed to be Coeval with ſuch Deeds, 
therefore they may be offered in Evidence 
without Proof. 


K en Bur it has been ruled, that if a Deed be 


forty Years old, and Poſſeſſion hath not gone 
along with the Deed, they ought to give 
ſame Account of the Deed, becauſe the Pre- 
ſumption fails that was eſtabliſhed in Behalf 
of ſuch Deeds, where there is no Poſſeſſion, 
for tis no more than old Parchment, if they 
give no Account of its Execution. | 


Trin. Af. 1 Bur if there be any Blemiſh in the Deed, 


10 Kent. 


by Razure or Interlineation, then the Deed 
ought to be proved, though it be forty Yeats 
old; if the Wirtefſes be living, then they 
ought to prove it by the Witneſſes, ny 
che 


De Law of Evidence. 
the Witneſſes be dead, they ought to prove 
the Hands of the Wirnefits, for then there 
muſt be (as is ſaid) a Preſumption in Favour 
of the Deed when it was worn out of the 
Memory of the Witneſſes, yet that Preſump- 


tion is encounter'd by another Preſumption 


from the Blemiſhes of the Deed itſeif, and 
therefore the Credit of the. Deed ought to 
be reſtored by the Proof of the Execution 
of it. &; 
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So that if the Deed imports a Fraud, as Chattle and 


a nd, 
where a Man conveys a Reverſion to ont, Hul. aa, 1702, 


and after conveys it to another, and the ſe- in 


cond Purchaſer proves his Title, there the 
firſt Deed muſt be 1 though forty 
Years old, for the Preſumption from the 
Antiquity of the Deed, is deſtroyed by an 
oppolite Preſumption, for no Man ſhall be 
ſuppoſed to be guilty of ſo manifeft a Fraud, 


and therefore here alſo the Credit of the firſt 


Deed muft he reſtored, by proving a fair 
Execution of it. | | 


Kent. .- 
© . * 


Ir a Deed of Feoffment be proved, and Ml: . 195, 
the Poſſeſſion has gone along with the Deed, Tri. per Pais 209. 


there the Livery 
it be not proved, for when there bad be 
Poſſeſſion in the Manner that the Deed ſets 
forth, it ſounds a very ſtrong Preſumprion, 
that the Poſſeſſion was delivered in the Man- 
ner that the Deed fets forth ; for that there 
ſhould be a Contract, to transfer. Poſſeſſiòn, 
and that Poſſeſſion ſhould go according to 
that Contract, are ſuch concurring Circum- 
H 4 ſtances 


all be preſumed i 
n 


. Jac, 463. 
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| ſtances as cannot be accounted for, unleſs 
the Poſſeſſion was 8 according to 
the Contract, and conſ uently the Livery 
and Seiſin muſt be ſuppoſed by "the Juty. 

Pl. Com. 6,7. Bur if Poſſeſſion hath not gone along with 
the Deed, then the Livery muſt be proved 
upon the Feoffment ; for ſince the Livery is 
to give the Poſſeſſion on the Deed, where no 
Poſſeſſion is, the Preſumption is, that there 
was no Livery, and conſequently the Livery 
muſt be proved to encounter that Preſump- 
tion. 


1 Tal er han 33). Bur if the Jury find the Deed of Feoff: 
7 ment, and that the Poſſeſſion hath gone along 
i with the Deed, yet the Judges upon ſuch 
40 finding, cannot adjudge it a good Convey- 
1 ance, for the Jury are Judges of the Fact, 
; and what is probable, and what is improbs- 
ble; the Court is only Judge of what is Law, 
and have nothing to do with any Probabilities 
of Fact; therefore it is the Jury only that 
are to make the Concluſions and Deductions 
as to the Truth of the Fact; the Court can- 
not make any Concluſions or Deductions of t 
the Truth of Facts, if they are not drawn by t 
neceſſary Conſequence, out of the Words of 0 
the Verdict; for to the Court, the Rule is r 
De non apparentibus et non exiſtentibus eadem 
eſt Ratio, therefore they can't conclude, that 
there was a lawful Conveyance, unleſs the 


Jury find the Delivery of the Deed. 


3 ® If o Matter ders not appear, it is the ſame as if it did not exiſt, 
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A Dzzp of Feoffment may be given in Ti. perPais209. 


Evidence as a Releaſe, for where the Party is 
in Poſſeſſion already, the Deed only will be 
a ſufficient Contract, to transfer a Right. 


SzgconDLY, A Deed may be given — FR 


Evidence, on a Rule of Court without pro- 
ving ſuch Deed, for if the Party — 2 
that ſhall be look d upon as a good Deed, 
and that Rule is Evidence of the Validity of 
ſuch Deed, for the Conſent of Parties concen- 
ed, muſt be ſufficient and concluding Evi- 
dence of the Truth of ſuch Fact, for they 
are only to try the Truth of ſuch Facts 
wherein the Parties: differ. 


WILLS. 


In proving a Will according to the Stat, 2Will. Rep. 56g. 


of Frauds and Perjuries, if one Witneſs 
prove that the other two were there preſent, 
this is a Proof ſufficient of ſuch Will, with- 
out having all the Witneſſes thereto to prove 
it; for then it is proved by a Witneſs, that 
the Will was executed according to the Me- 
thod required by the Statute, unleſs they 
ſhew ſuch Characters of Fraud, as would 
make it neceſſary to produce the reſt. 


Will Razure. 


We come now to give an Account where 
the Razure and Interlineation, and where the 
breaking off the Seal, avoids the Deed. 

As 


510. 


106 


10 Co. 92. 


The Lam of Ferdence, 


As to Razure, Interlineation and Additipn 


 FokmenLy if there were any Razure & 
Interlineation, the Judges determined upon 
the Profert of the Deed and View of it, 
whether the Deed was good or not ; for the 
Conttivance of the ſolemn Contract; 
ſuch as Deeds are, and rheit Preference to 
Verbal Contrafts, was gy on this, thit 
the Intent of the Parties is there manifeſth 
ſettled in expreſs Words, and / notoriouſly 
authenticated, and there ſuch Contracts ate 
totally referred to the Court, if the Truth 
of the Solemnities, viz. of the Seal and d 
the Delivery be admitted, and therefore mii 
be diſſolved by a Contract of equal Solem- 
nity, becauſe how they are deſtroy'd and 
avoided, muſt appear to the ſame Judges 


that are by the Law to determine of them; 
From hence alſo it came to paſs, that if ai 
Deed was razed br intetlined, they adjudged 


it a void Deed, becauſe it did not certainly 
appear to the Court, that were the Judges ol 
thoſe ſolemn Contracts, whether the Mind of 
the Party was contained in ſuch a mangled 
Contract or not. = 


Bur as the Manner of Conveyancing, 
ſwelPd from the ſhort little Deeds to large 
and voluminous ones, fo vaſt Room was left 
to the Mifprifions of the Clerks, that muſt 


be altered and arnended, or with greater La- 


bour and Expence of Time written over 
again; from thence the Court thought : 
cel 


error ee 


—— c an ans. re # a. l a-—_7H 
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neceſſary not to diſcharge the Deeds razed or 
interlined as void, upon the Demurter; bur 
they referred to the Jury upon the Iſſue of 
Von eſt Factum, whether this Deed thus razed 
and interlined, was the individual Contract 


delivered by the Parties. 


5 


107 


Ir à Deed be altered by a Stranger with- 11 Co. 21. 


out the Conſent of the Obliger, in à Point * 


nat material, this doth not avoid the Deed; 
but otherwiſe it is, if it be altered by a 
Stranger in a Point material, for the Wit- 
neſſes cannot prove it to be the Act of the 
Party, that ſealed and delivered it when there 
is any material Difference from the Senſe of 
che Contract; but if the Contract doth con- 
tain the Senſe of the Parties, the Witneſſes 
may well ſwear it ta be their Act, for an 


immaterial Alteration doth not change the 


Deed, and conſequently the Witneſſes may 
atteſt that very Deed without Danger of 
Perjury. Py” ORs 


Str. x 160. 


Bur if the Deed be altered by the Party »: Co. 7 


himſelf, though in a Point not material, yer 
it will avoid the Deed ; for when the Party 
himſelf makes any Alteration in his own 
Deed, it diſcharges the Contract, for the Con- 


tract hath the whole Form from the Words 


of the Obligor z now when the Obligor un- 
dertakes to ſupply it with new Words, and 
to alter thoſe he 

is, according to the Rules of Law which 
takes every Man's own Act moſt ſtrongly 
againſt himſelf, a new making and a new 
| "framing 
* Net bis Deed. 


arty hath fix d upon, this 


ed 108 De Law of Evidews. 
= - framing of the Contract, and for a. Man to 
[150 contract with n is en. void ad in. 
effectual. 70 

| . * 1 Reaſon of this loterpretatians 
1 Law might be, to add a Sanction to Deeds, 

14 that Perſons who had them in their Cuſtody, 
might not alter them for fear of ochre 
their own Securities. 


31 co. abb. Tp there be ſeveral Covenants: in the Deed, 
and one of them be altered, this deſtroys the 
' whole Deed, for the Deed is but a'Complj 
cation of all the Covenants, ſo that, the Deed 
which is the whole, cannot be the ſame un. 
leſs every Covenant of which it conſiſts be 
the ſame alſo. | D 


Rel. Abr. 2. Ars Intereſts that RY 11 Deed, 
would paſs, though the Deed was afterwards 


veſted, did not thereby return back again 
ſince the Deed is not abſolutely neceſſary to 
the paſſing of the Intereſt, but is only Evi. 
dence that it was paſs'd, but by the Statute 
it is neceſſary to ſhew a Writing b the 
Hands of the Parties. 


Quere, whether that be not afterwards v. 
cated by an Interlineation. | 


Rol. Rep. 39,40. IF there be Blanks left in an \ Obligatic 
2 Rol. Abr. 29. in Places material, and fill'd up afterwards 
by the Aſſent of the Parties, yet the Oblige- 


tion is void: But if there is a Blank left in 
an 


interlined or altered, yet the Intereſt once i 
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an Obügztion, and fil'd up afterwards with 
ſomething immaterial, this doth not avoid 
the Contract, for where there is 4 material 
Part of the Contract added 1 
and Delivery, it is not the fame Cont 

As if a Bond was made to C. with'a Blank kel Rep. 39,46 
left for Chriſtiap Names and Addition, which 
is afterwards fill'd up by the Aﬀent of the 
Parties, yet this is a void Bond. 


Bur if any immaterial Part of the Contract vent. 285. 

be added after Sealing and Delivety, yet it is 

in Effect the ſame Contract, and therefore it 

fall not be avoided by theſe Additions. = 

As if A. with a Blank left after his Name, wa. 

be bound to B. and after C. is added as à f Kah. 35 38 
Joint Obligor, yet this does not avoid the — 
Bond, becauſe this does not alter the Con- e. Flin. 627. 

tract of A. for he was bound to pay the 

whole Money without ſuch Addition. 


| © Where the Seal is broken off. | 
Wurk a Thing lies in Livery, a Deed Palm. 403. 


formerly ſealed, may be given in Evidence Vent. 14. 

relating to it, thopgh the Seal be afterwards's Keb. 556. 
torn off, for the Intereſt paſſed by the Act : Son. 28. 
of Livery that inveſts the Party with the 

ation Poſſeſſion, and the Poſſeſſion that was once 

vards transferred by the Deed, doth not return 

lige- back again, though the Deed was cancell'd, 

ft in and the Deed is only an Evidence of tranſ- 

an i ferring 


an Evidence of ſuch, ! 
Conveyance was made bh 25 25 
the Ules were once executed. | 
and they do not return back again "OY 


0 ing of che Deed. 
|" Deeds — Wi 


5 Bulg 75 Bur if a Man ſhews a Title to 2 DG 
Rep. 288; lying in Grant, there he fails if the Sealbe 
torn off from his Need, for a Man cannot 

bew a Title tg a T bing 8 in ſolemn A: 
greement, but — — ales lemg Agreement, and 
there can be no ſolemn Agreement without a 
Seal; ſo that Poſſeſſion alone is g geod Litle, 
3 hes the hing itſelf doth not lyę in Paſſeſ. 
ſion, but in Agreement; therefore a Man 
cannot claim a Title to a e but 

by Deed and under Seal. "= 


l Wuzze a Contract creates an Obligation, 
4 Rol. Abr. a8, it Can't be leaded, if the Seal be taken off, 
29, 30. for the Seal is the eſſential Part of the Deed; 
and without. a Seal it is no N a Deed, 

nor to be pleaded, nor given in Evidence 2s 

a Deed, unleſs in the Caſe above mentic 

where the Intereſt veſts, though the 


3} Pal 


hath no Continuance; but * the Deed is. 
neceſſary to be ſhewn, in. order to ou 


the Intereſt, there it muſt haye the 
of a Deed, when it is ſhewn as ſuch, 


if 


| off yet ſhall the 


Ir an Obligation were « ſealed * plegd- Or. — th 
ed, and after ſſue £199 
0 


becauſe the Deed when proferred to the ©». Lit. 233. 
Court, was in the Cuſtod — the Law, and = 
therefore the Law oi to defend it; be. Kal. Abr. 29: 
ſides the Truth of the Plea, which is to be 
proved, muſt have relation q the Time when 
the Iſſue was taken, and at the Time of the 
Iſſue it had the Eſſentials of a good Deed, 
1 therefore hs ANTS to maintain he 

-” 


Also "> the TE of a Deed be CEA 4. Inſt. 676; 
in Court, it ſhall there be enrolled for the. 
Benefit of the Parties, becauſe where any 
Thing is impaired under the Cuftody of the 
Law, it ſhall be Pane by the een of 
the Law as far as poſſible. 


Ir there be a Jaint Contract or 3 Obligati=xey x4. 
on, and one of the Obligo 3 be Eel 
off, it deſtroys the Obligarion, becauſe they y 5 Co. 
are both bound as one Perſon, and. if e 
diſcharged, the other can't ſtand o ligad, en by. 
cauſe they both make up but one Qbligar.. **? 


Bur if two Perſons be bound ſererally,z© 2 20 
there if the Seal af one of the Obligors bene. Rep. 46. 
broken off, yet the Obligation continues in * Rol. Rep. 30, 


the other, hecauſe there are ſeveral Can- * Elis. 408, 


tractors, and ſeveral Contracts, and theres 51 6 2. 


fore by deſtroying the Obligation of one of Ded Dot. WD — 


them, the Obligation of the other is not“ 
taken away. 


der 


oin' d, the Seal was dorn g geb 
tiff recaver his Debt, Dy. 5y- Kin. 
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March 125. Bur if two Men are bound jointly and 
nag. ſeyerally, and the Seal of one of them is torg 
off, this is a Diſcharge of the other, for the 
Manner of the Obligation is diſcharged by, 
the Act of the Obligee, and therefore that is 
(according to the Rule of Law that con- 

ſtrues every Man's own Act moſt ſtrongly 

againſt himſelf) a Diſcharge of the Obligation 

itſelf; beſides, ſince both are jointly bound 

as one Perſon, the Perſon diſcharging one of 

them is a Diſcharge of the Whole, and 3 
Satisfaction is ſuppoſed by the very cancel- 

ling of it to be given for the whole Debt, and 

when one Man is diſcharged, that concurs to 

make an Obligor, and the whole Debt is ſatiſ- 

fied, no Obligation can reſt upon the other. 


W come now to other written private 
Evidences that are not under Seal, and this 
we muſt conſider at Common Law, and ac- 
cording to the Alteration that has been made 
by the Statute of Frauds and Perjuries. 


Finsr at Common Law; and here in the 
firſt Place, the Evidence of Notes is to be 
conſidered, and here we have already ſhewn 
that the Compariſon of Hands is ſufficient 
Evidence of ſuch Notes, without any other, 
Witneſſes that ſee the Party write it. 


Fer theſe Notes are either ſuch as pals 

Panv. Abr. 25. According to the Cuſtom of Merchants, ot 

„ we 

— Vent. 152. Mod. 28 5. 2 Keb. 695, 713, 726, 758, 822. Freem. 14. 
od 


2 Lutw. 1594. 5 Mod. 13, 367. Salk. 125. 6 Mod. 129. Ld, Raym. 175. 
Ld.Raym, 753, 759. 8 Mod, 373. 11 Mod. 190. 12 Mod, 37, 107, Stra. 680, 


that 
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that paſs between Party and Party ; of Mer- 


chants Notes, and they are in Nature of 
Letters of Credit paſſing between one Cor- 


reſpondent and another in this Form, Pray 


pay to F. S. or Order, ſuch a Sum, Witneſ3 
my Hand, J. NV. Now if the Correſpondent 


accept the Notes, from thence he becomes 


chargeable in a ſpecial Action on the Caſe 
on the Cuſtom of Merchants, but not in an 
Action of Debt; for a Debt is created by 
receiving Money from another, or by Pro- 
miſe or ſolemn Acknowledgment of an 
Obligation; now here is no Promiſe in the 
Correſpondent to J. S. nor any Money re- 
ceived by him, but there is an Acceptance 
of the Bill, whereby Money is preſumed to 
be lodged in his Hands, and after ſuch Ac- 
ceptance it is an Injury to J. S. to deny the 
Payment, becauſe he relied on the Credit 
given by the Acceptance, and by Conſe- 
quence, the Damage ariſes which is the 
Ground of all Aſſumpſits. 5 


Bur to underſtand this Matter aright, we 
muſt conſider the Nature of Bills of Ex- 
change a little more extendedly from their 
Original. | 


ALL Exchange is made either in Goods 
or Money ; if the Merchant barters Goods 
for Goods, he tutns them into Money of 
his ow Country, and makes up the Ac- 
count of Profit or Loſs, and the Balance of 
ſuch Account is the Money of his own 


Country. 
I WusN 
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Wnurx on any Occaſien he. exchanges 
Money, he compares the Weight and Fine, 
neſs of the Money of each Country, and 
makes the Exchange according to the Pro- 


rtion of the Weight and Fineneſs found in 
the Money of each Country, ſince an Ounce 
of Gold or Silver muſt be equal to the ſame 
Ounce in any other Country, and this go- 
verns the Exchange, and eſtabliſhes the Rules 


* 


of Reduction. 


Tur third Way of Exchange, is by Bills 
of Exchange or Letters of Credit. 


* Bills of Exchange, Notes of Acceptance. 


CreviT is not meerly in Proportion te 
the. Original Fund or Stock,. that a Man ſets 
up with, but alſo in Proportion to the Trade, 
the Trader manages; for if a Man ſets up 
with gool. and takes up Goods on Credit, 
to the Value of 10004. and contracts to pay 
down half the Money, and the other half 
at ſix Months End, it in his Trade he dou- 
bles the Commodity in ſix Months Time, 
as is ſometimes. done, he may pay off the 
5004. and his 5004; is doubled. 


Now becauſe the Merchant finds. that Cre- 
dit is the Life of Trade, therefore all Me- 


» See Bill of Exchange, Accptance, Credit, and other proper, 
Titles relating to this Subject in Poftboayt's Univerſal Dictionary 
of Trade and Commerce. 
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thods are uſed amo 8 them that promote 
Credit; and by Conſequence in the Corre- 
ſ pondence of foreign Merchants, one with 
another, they often give Credit to one ano- 
ther's Bills, tho' the one Merchant has not 
Effects of the other in his Hands, to anſwer 
ſuch Bills; and the Method of Exchange i is 
made in this Manner. 


A. A Merchant of A be ds hath B. bis 
Correſpondent in London, C. a third Perſon 
is coming over from Amſterdam to London, 
and hath Money in Amfterdam, and hath 
occaſion for ſuch Money at London; C. there- 
fore pays in his Money to A. and A. draws 
a Bill upon B. praying him to pay to C. the 
Money in London, B. ſo far credits the 
Bill as to accept it, then is he a Debtor to 
C. according to the Cuſtom of Merchants, 
and if B. pays the Money, then is 4. Debt- 
or to B. upon Account for ſuch Money 
paid; and if C. does not himſelf deliver 
the Bill, but indorſes it over to a Third 
Perſon, ſuch Third Perſon ſtands in bis 
Place, and C. and A. are liable to him, and 
B. it he accepts the Bill; if B. does not 
accept the Bill, ot after Acceptance, does not 
pay it, the Bill is proteſted before a Notary, 
and the Bill and Proteſt ſent over, then is 
the Original Drawer of the Bill liable to an- 
ſwer the Money. In this Cuſtom there are 
four Things conſiderable. 


1 1. The 
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1. TD 
2. The Acceptance. 
3. The Proteſt. 
4. The Indorſement. 


FirsT the Bill, and this is in Nature of a 
Letter deſiring the Correſpondent to pay ſo 
much Money, either in Engliſo or 5 
Money, according to their uſual Value in 
Proportion to the Engliſb Coin, or elſe ac- 
cording to a Rate agreed upon between them, 
the Bill is either payable at Sight, or, as they 
term it, Single, Double, or Treble Uſance, 
which is one, two, or three Months to be 
computed from the Date of the Bill. 


Tux Bill gives the Correſpondent an Au- 
thority to pay the Money to the Deliverer 
of the Bill on his Behalf, and therefore till 
the Money be paid, *tis ſubject to be coun- 
termanded, tho' the Bill was accepted, for 
poſſibly the Bill was only given to the Deli- 
verer upon Credit, and upon further Inquiry 
into his Circumſtances, it may be neceſſary 
to countermand the Payment; therefore if 
the Correſpondent ſhould pay the Bill before 
the Time appointed, and a Countermand 
ſhould come, the Drawer is not liable, be- 
cauſe he gave no Authority to pay it before 
the Time in the Bill; if ſeveral Drawers 
ſubſcribe the Bill, all are liable in Caſe of a 
Proteſt, 


2 2dly, 
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2dly, Tue Acceptance, and that is gi- Fr _ | 
ving Credit to the Bill ſo far as to make him 
ſelf liable, and to truſt for a Repayment to * f 
his Correſpondent; if a Bill be drawn upon f 
two, it muſt have a joint Acceptance, other- 
wiſe it may be proteſted, for the Authority 
to pay the Money, is committed to them 
both as one Perſon. 


Bur if the Bill be drawn on two or either mia. 
of them, either of the Perſons may accept 
the Bill, and if one of them accepts it, it 
can't be proteſted for Non-acceptance, but 
the Party accepting is only liable to the 
Action, becauſe he only has given Credit to 
the Bill, 


Bur in Caſe of two Joint Traders, the Winch 24, 25. 
Acceptance of the one will bind the other, Moll. E. 2. 6. 10. 
becauſe they trade for a common Benefit, £2: 13, 3,29. 
and therefore where one of them gives Cre- Salk. 126. "IF 
dit, it is the Act of them both; but if af Bar. dn, 
Factor of the Hamburgh or Turkey Company 5 Mos. 398. 
draws a Bill on ſuch Company, and any — 1 
Member accepts it, it ſhall not bind the Vent. 1 
Company, nor any other Member of it, be- 498. 
cauſe it is only a private Act of ſuch Per- 


ſon, and not a corporate Act of the Com- 
pany. | 


Also if ten Merchants employ one Factor, 
and he draws a Bill upon them all, and one 
accepts it, it ſhall only bind him and not 
the reſt, becauſe they are ſeparate in Intereſt 

I 3 | one 
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; one from the other. A ſmall Matter amounts 
to an Acceptance. 


Bac. Abr, 610. As if a Merchant ſay, leave the Bill with 


— <a me, and To-morrow I will accept it; this 


is an Acceptance, for *tis giving Credit to 
the Bill, and hindering the Proteſt in the 


mean Time. 


Moll. B. 2. c. . Bur if the Merchant ſay, leave the Bill 


ſe. 20. 


3 Bac. Abr, 610. with me, and I will look over my Books 


tra. 648. and Accounts between the Drawer and me, 


2 Stun. 8:7. Call To-morrow, and accordingly the Bill 
35 8.3. ſhall be accepted, this is no compleat Ac- 
2 1d. Rm. Ceptance, becauſe it depends upon the Bal- 
2 Sia. 95. lance of the Account, and on the Merchant's 
Hardw. 136. having Effects in his Hands to anſwer it, ſo 
2 Sers. 32% that the Merchant gives no abſolute Credit 

to the Bill, but the Deliverer was willing to 

commit it to him, and to delay the Proteſt 
aComb. 452 till his Anſwer. The Bill may be accepted 
ſet. . in Part; if the Merchant has Effects in his 
Ser: 214 Hands only to anſwer Part, and be proteſted 


2 Str. 1152, 
3195, 1212, for the Reſidue. 


Salk. 129. . 
3dly, Tye Proteſt; and that is made be- 
fore a Publick Notary, in Caſe of Non-ac- 
ceptance or Non- payment. 


Tur Notary is a Publick Perſon appointed, 


to whoſe Proteſtation all foreign Courts give 


Credit, and the Proteft is Evidence, that 


— - eren the Bill is not paid; when it is returned pro- 


Skin. 272, teſted, the Drawer is obliged to anſwer the 
Holt 465. 


> Str. 910, Money, and Damages, or give ſufficient Se- 
curity 
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curity to anſwer the ſame within double the 
Time that the firſt Bill had to run; beyond 
Seas the Proteſt under the Notary's Hand, 
is ſufficient to ſhew the Court without pro- 
ducing the Bill itſelf, but in England they 
muſt ſhew the Bill itſelf, as well as the Pro- 
teſt, becauſe the whole Declaration muſt be 
proved, which can't be without giving the 
Bill in Evidence, 


A Wi rx or Servant cannot accept a Bill, Men. B.. c. 10. 
without an Authority from the Huſband ots l. 35. 
Maſter, unleſs they uſually made ſuch Ac- 
ceptances. 


A. draws a Bill upon B. and B. being . Mo. 410. 
in the Country, C. his Friend accepts it, the 8 . 229 _ 
Bill muſt be proteſted for the Non- acceptance Comyn. 76. 
of B. and then C.'s Acceptance ſhall bind 2963 — 892 
him to anſwer the Money. Carth. 129. 


So if a Bill be not accepted, and a third NB. . C. 10, 
Perſon accepts the Bill for the Honour of the 
Drawer, this ſhall bind him to anſwer the 
Money, becauſe he hath given Credit to the 
Bill, and by Conſequence he muſt anſwer the 
Money for which he hath given Credit. 


NoTz, that the Proteſt for Non-accep- Moll. B. 2. c. 10. 
tance, or Non-payment muſt be made and = *g 
ſent over in due and convenient Time, that — 
the Drawer may have Remedy upon his Cor- Show. 164. 
reſpondent, if he has Effects in his Hands, 
and the convenient Time, according to the 
Cuſtom of London they allow, is three Days of 


14 Grace, 
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| Grace, for Payment after the Bill is become 
due, which. ſeems to be like the“ ©uarto die 
Poſt, on. Return of Writs, and might. have 
ſprung from thence, for the Saxons thoughy 
it 1 a Freeman to be forced to an 

14. Rarm. 1743. Act immediately. When the three Days of 

— — 829. Grace are out, the Deliverer muſt proteſt the 

Barnard. K. B. Bill, and ſend it away by the next Poſt, if 

wE the three Days of Grace end on a Saturday, 
he muſt proteſt it on Monday, and if the 
Proteſtation within the Time be negleCted, 
the Money will not be anſwerable upon the 
Drawer becauſe the Bill of Credit was given 
inſtead of Money, and if the Deliverer neg- 
lects to proteſt it in due Time, tis the De- 
liverer has given Credit to the Correſpon- 
dent, and therefore ought not to be anſwered 
by the Drawer of the Bill. 

Moll. B. 2. e. 10. 

lech. 28. Nor E alſo that a Bill once accepted, can- 

*1y1-37% not be revoked, although the Acceptor has 
Advice that the Drawer i is broke, becauſe by 
Acceptance he hath given Credit to the Bill, 
and after Credit given the Acceptor has made 
the Bill his own, and by the Cuſtom the 
Payment 1s to be made where the Credit was 
given; and the Cuſtom muſt be particularly 
alledged, being the Foundation of the Action; 
or the Party will be nonſuited, but we need 
not alledge a particular Place of Demand, 
becauſe that it was demanded, is not traver- 
ſable, and becauſe that appears on the Pro- 
teſt of the Notary, therefore the Demand is 
not Part of the Cuſtom on which the Action 
is founded. 


4thly, 


The Law of Evidence: 


4thly, Or the Indorſement, *tis uſual when 
Bills of Exchange are drawn, eſpecially if 
they are payable at two or three Uſances, 
for the Deliverer to indorſe them over to 
others in the Traffick of Goods and Com- 
modities, and the Receiver of ſuch Bills has 
not only the Original Credit of the Drawer 
at Stake, and of the Acceptor, if the Bill be 
accepted, but alſo of the Indorſees of ſuch 
Bills, becauſe ſuch Indorſees have paſt ſuch 
Credit in their Payments, inſtead of Money, 
and the Perſons receiving ſuch Bills, have 
Actions in their own Names againſt either, 
for all their ſeveral Credits are at Stake, 
when they have paſſed their Subſcriptions in- 
ſtead of Money. 


WITNESSES. 


We come now to conſider the unwritten 
Evidence, or the Proofs from the Mouths 
of Witneſſes, and here we muſt confider 
who are totally excluded from Teſtimony, 
and by what Rules we may diſtinguiſh the 
Truth on contradictory Evidence. 


iſt, Wno are totally excluded from all 
Atteſtation, and that is for want of Integrity 
and Diſcernment, 


THost who are totally excluded from all 
Teſtimony for want of Integrity, are: 


FissT, 
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 Firsr, Perſons intereſted in the Matter in 
Queſtion, and here the General Rule is, that 
no Man can be a Witnefs for himſelf, but 
he is the beſt Witneſs that can be againſt 
himſelf. "We "98 


Now where a Man who is intereſted in 
the Matter in Queſtion, would alfo prove it, 
tis rather a Ground for Diſtruſt than any 


juſt Cauſe of Belief ; for Men are generally 


ſo ſhort-ſighted, as to look at their own 
private Benefit which is near to them, ra. 
ther than to the Good of the World, that i 
more remote; therefore from the Nature of 
human Paſſions and Actions, there is more 
Reaſon to diſtruſt ſuch a biaſs*d Teſtimony, 
than to believe it; it is alſo eaſy for Perſons 
who are prejudiced and prepoſſeſſed to put 
falſe and unequal Gloſſes be what they give 
in Evidence, and therefore the Law removes 
them from Teſtimony, to prevent their ſl 
ding into Perjury, and ir can be no Injury to 
Truth, to remove thoſe from the Jury, whoſt 
Teſtimony may hurt themſelves, and can 
never induce any rational Belief. | 


To _— this Rule, we muſt conſider 
what the Law looks upon as Intereſt, and it 


is where there is a certain Benefit or Difad- 


vantage to the Witneſs attending the Con- 
ſequence of the Caufe one Way, and there- 
fore in the firſt Place, a naked Truſt doth 
not exclude a Man from being a Witneſs; 
for fince there 1s no falſe Biaſs on his Con- 

ſcience, 
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ſcience, there is no Reaſon to exclude him 
from the Atteſtation of the Truth, therefore 
a Guardian in Socage may be ſworn for his 
Ward ; an Infant” — his Action by 
Guardian, * Guardian on Record, not al- 
lowed to be a Witneſs, becauſe if the Ac- Lent. Aff. 1714. 
tion be frivolous, the Expence of ſuch Ac- Nil. 17. 
tion will not be allowed him in his Diſ- Str. r. 506, 548. 
charge, and therefore the Guardian that would 
be ſworn to ſupport this Action, ſwears to 
the maintaining his own Intereſt, and conſe- 
quently is not a competent Witneſs. 


Witneſſes Intereſted. 


An Executor may be ſworn in a Cauſe re- Mod. 107. 
lating to the Will, where he is not Reſi- 2. Nr 181. 
duary Legatee, becauſe he is no more than 
a Truſtee, and has no Intereſt. 


WHere a Man has a Truſt coupled with Hale ſop. Litt. 6, 
an Intereſt, he can't be ſworn in the Proof 
of it, becauſe he is look' d upon in Law as 
Maſter of the Eſtate of it. 


As where A. has the Freehold in Truſt Tri. perPais 3215. 
for B.; A. can't be ſworn in Defence of it, eg“ 2 
becauſe he is look'd upon in Law as Maſter Will. Rep. 290. 
of the Eſtate, for the Ceſtui que Truſt can't * 
deduce a legal Title in the Ejectment, and 
the Truſtee muſt not be ſworn to derive a 
legal Intereſt to himſelf, 


Nox can the equitable Ceſtui que Truſt Tri. I maya. 


be [worn to the Title, for Equity 1s Part — „ 
the 
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the Law of England, and therefore the Law 
ought ſo far to take Notice of the equitable 
Intereſt as to exclude the Owners of ſuch 
Intereſt, who do really enjoy the Benefit of 


the Eſtate from any Atteſtation. 160 


Kale fop, Lit. 6. TzANr at Will has been allowed to prove 


Mod. 21. 
2 Keb. 576. 


Livery of Seiſin in the Leſſor, for a Man 
can't be ſaid to get or loſe where he has 
only a precarious Intereſt, and not ſuch cer- 
tain Benefit or Charge out of the Eſtate as 


he may recover in an Action: Now Tenant 


at Will can maintain no Action for the Pot. 
ſeſſion in his own Right, and therefore by 
his Oath he doth not defend any Eſtate or 
Intereſt of his own, he is but in Nature of 
a Bailiff or Servant to the Freeholder, and 
the Law does not exclude Servants to be 
ſworn in Behalf of their Maſters. 


Bur if a Man promiſe a Witneſs that if 
he recover the Lands, he ſhall have a Leaſe 
of them for ſo many Years, this excludes 
the Evidence; for here the Witneſs would 
have a fixed and certain Advantage by the 
Event of the Verdict, and by Conſequence 
his Atteſtation 1s to derive an Intereſt to 


_ himſelf. 


A Scire Facias, that is a Writ to ſhew Cauſe, 
was brought by the King to avoid a Patent, 
and Exception was taken to the Witneſs be- 
cauſe he was Deputy to the Perſon that 
would avoid it, but the Exception was dif- 
allowed becauſe the Scire Facias was in the 
King's Name, and therefore can't be pre- 

ſumed 


The Law of Evidence. 
ſumed that the Intereſt is in another, which 
would deſtroy the very Being of the Scire 
Facias, for no Judge ought do preſume con- 
trary to the Record that the Intereſt is in 
another, but the Proof of that ought to come 
in on the Defendant's Side to deſtroy the 
Proceedings. þ Van od N 3 00 
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Tis no good Exception to a Witneſs, that 7;;. per Pas 


he has * Common per Cauſe de vicinage in the 309. 


Lands in Queſtion, for this. is no Intereſt in 


the Land, but only an Excuſe for Treſpaſs; 


and let who will recover the Lands the 
whole Right of Common remains, ſo that 
he is certainly indifferent in-Point of -Intereſt 


between the two Contenders. The ſame See 7 co. ;. 


Law as to Common of Shack. 


Ir a Man makes a Feoffment to one, and s Rel. Abr. 685. 


afterwards makes a Feoffment to another of 
the ſame Lands, and in the ſecond Feoff- 
ment makes divers Covenants that he was 
ſeiſed in Fee at the Time of the Feoffment, 
and that the Feoffee ſhould- quietly enjoy, 
and after upon an Iflue taken whether there 
were any former Feoffments, the Feoffor 
ſhall not be ſworn to prove that there was 
not, becauſe the Feoffor in this Caſe would 
be ſworn to ſave himſelf from the Breach of 
Covenant in the ſecond Feoffment, and there- 
fore he is concerned in Intereſt in the Succeſs 
of the Cauſe, and ought to be excluded from 
all Atteſtation. 


common by Reaſen of Vicinage, 
In 


— 


s . Len f Balla 


— all public: ene the Par i 
Abdi may be a Witneſs where there is only 
a Fine to the King, and no pri vate Advay 
tage ariſing to: him elf by fuck a Proſecutionj 
but if there be any Advantage of private Be. 
nefit to accrue by the Proſecution, the P 
is equally excluded as in a private n 


TOE ED EI an 


Hard. 331, I an Information of Aſſault and 

Hal. Abr. 685. the Perſon injured may be 4 Witneſs, be. bo 
cauſe here the Fine is to the King, and no ne 
private Benefit accrues to the Party as ox Jul 
Reſult of the Proſecution. 4 00 


Bur ſuch Verdict in an Information en * 
ed only on the Party his own Oath can't be * 
given in Evidence in a Civil Action, for that WW 28 
were indirecthy to ſuffer the Party to atteſt 
in his o.] n * 


Bor where/on any publick Proſecution 
there ariſes any private Advantage to the 
Proſecutor, there he can't be a Witneſs, be- 
cauſe that were plainly to atteft in his own 
Behalf, which can never be admitted. 


Hard. 331. THEREFORE: on an Information of For- 

1. E. . fl. 22. gery the Party whoſe Right was prejudiced 
by the forged Deed cannot be a Witneſs, be- 
cauſe there plainly reſults a private Benefit 
to the party from the Succeſs of the Proſe- 
cution. 
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So in an Information on the Statute of Co. Lit, 6; b. p 
Uſury, the Party to the uſurious Contract ram. 1975 
cannot be a Witneſs, becauſe that would be fl. Per Pan 308. 


Farreſ. 118. 


to avoid his on Securities; but after ho 1d. Kym. 396. 
bach paid the Money he is a good Witneſs 1. B. 3g. „l. 
becauſe then the Party guilty is fined to the 59. pl 24. vr 
King, and there is no Advantage to the Pro- 

ſecutor by the Information. 


So in an Information of Perjury, the Per- Hard. 337. 
fon injured by the Perjury cannot be a Wit- * 4. 1. 655. 
nels, becauſe the Party injured by the Per- 28-1043, 
jury gains ten Pounds on the Statute by — 
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Conviction. 


Is an Information of à Cheat for obtain- Vent. 49. 
ing a Judgment, the Wife of the Part 2 — 
againſt whom the Judgment was obtained, Tri. per Pais 
was allowed to be Evidence, becauſe. on ſuch Sts — A 
Information the guilty Perſon is fined: to thef. F. 256. 
King, that is the meer Reſult of the Proſe- 12 Mod. oy, 
cution, for the Court doth often ſet aſide _ — W 
the Judgment to vindicate the Affront done L. — 396. 
to the Court, yet that is not a natural nor a tr. 
neceſſary Conſequence of the Proſecution, 
and the Grace of the Court ought not to ſtop 
the Courſe of the Law, or deprive the King. 
of a Witneſs to puniſh Offenders. 


Norꝝ; the Party impoſed upon was al- 
lowed to be an Evidence, and the. Defendant. 
tound guilty, upon her Oath, and the Judg- 
ment afterwards vacated. 


* 
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gud Ir the Obligee deviſes the Debt to the 


Idid. 


Vent. 351. 


Obligor, and the Executor delivers up the 


Bond in Satisfaction of the Legacy, and the 
Bond is cancell'd, and after the Validity of the 
Will is queſtioned, vi. whether the Teſta- 
tor was *compos or not, the Obligor is ſaid to 
be a good Witneſs to the Will, becauſe the 
Obligation being cancell'd, he can never be 
charged at Law upon a cancell'd Bond, for 


*tis the Seal that creates the Obligation. 


Quere, Whether any Remedy in Equity. 


Bur otherwiſe it is in caſe of a Mortgage, 
for though the Mortgage be cancelled, yet 
the Right being transferred doth not ceaſe 
or go back again by the cancelling of the 

eed. 4 529 


Now the Mortgagee at Law hath an abſo- 
lute Eftate, and Equity admits of no Re- 


demption but upon diſcharging the Mortgage 


Money, ſo that in ſuch a Caſe the ſwearing 
the Teſtator to be *compos after cancelling the 
Deed of Mortgage would ſtill be in Defence 
of his own Intereſt, for the Eſtate doth not 


come back to the Mortgagor but by Virtue 


of the Deviſe. 


Tur Men of one County, City, Hundred, 
Town, Corporation or Pariſh, are Evidence 
in Relation to the Rights, Privileges, Im- 


munities and Affairs of ſuch Town, City, 


Sc. if they are not concerned in private In- 
tereſts in relation thereunto, nor ad vantaged 
by 

* In bis Senſes, 
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by ſuch Rights and Privileges as they aſſert 
by their Atteſtation. Men of the County are 
Evidence on an Indictment for not repairing 
a Bridge, whether it be in Repair or not, for 
they are perfectly indifferent, becauſe tis 
equal to any Man that the Bridge for Con- 
venience of Paſſage ſhould be repaired where 
tis neceſſary, as that they ſhould not be put 
to unneceſſary Charge, for every Man for 
the Convenience of his own Paſſage is con- 
cerned to uphold the Bridge, and cannot be 
| thought to create a uſeleſs Charge; ſo that 
y. he is perfectly indifferent being equally con- 
cerned on both Sides of the Queſtion. 


5 FFF. 


S 


yet Bur the Men of the County can't be ſworn : Sd. 192. 
aſe in a Cauſe relating to the Bounds of the 


the County in a Suit depending between that and 
| another County, carried on at a County 
Charge, becauſe every Man is in ſuch a Cafe 


72 concerned to prevail in Point of Intereſt. 
age lr the Hundred be ſued on the Statute of- Rol. Abr. 683. 


10g IVinton, no Perſon of that Hundred can be b ©: 
a Witneſs, becauſe every Perſon's Intereſt is 
nce concerned in the Tax of the Hundred, and 
therefore ſwears in his own Diſcharge®. 


So the Inhabitants of a Pariſh can't be cs. ga. 


ad Witneſſes in relation to Common or the 
Modus Decimandi, becauſe this touches the 


nce ; 
"7 private Intereſt of thoſe Perſons, and the Loſs 
ity, or Gain falls upon their private Fortunes. 
In- * By Stat, 8 Geo. 2. c. 16, ſet, 15. Inhabitants of the Hundred 
ged 'c he admitted as Witneſſes at Trials on the Statutes of Hue and 
by , and ſee after 131. + Manner of Tithing. 
K 80 
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on. 2009 So Colada the Inhabitants and 
Freemen are Witneſſes to any Thing relating 
to the Publick, where they are not concerned 
in Gain or Diſadvantage in Relation to their 
private Fortunes, but where any Loſs or 
Diſadvantage is conſequent to the Witneſs on 
the Trial he muſt be excluded. 

TrigeBag27, Ix an Action on the Caſe brought 10 

bur Kb 20%. Mayor and Commonalty concerning the 

L. E 66. pl. o. Water Bailage, a Freeman of London may 

— be a Witneſs, becauſe the Freemen are not 
concerned in the Privilege by immediate or 
private Intereſt, nor do they get or loſe oy 


the Conſequence of the Trial. 


888. 109. So in a Gift to a Corporation any Mem- 
ber may be Witneſs if the Gift be publick, in 
relation to their Buildings, Schools or the 
like, becauſe no Man gets or loſes on the 
Event of the Trial. 


LES. Bor as to the Cuſtom of Foreign - bought 
5. Pl. 45+ a a ; 
and Foreign- ſold in a Corporation, none of 
the Freemen are to be admitted as Evidence, 
becauſe every Man's private Intereſt is con- 
cerned in the Trial, and where a Man is con- 
cerned in the Conſequence of the Trial, he 
can't ſupport it by his Oath. 


Tri. per Pais 32). BUT in an Action brought by Pariſhioners 
for imbeziling the Stores, now by Statute 
3&4W.& M.c. 11. ſef. 12. the Pariſhio- 
ners may be Witneſſes, for the Statute in 7 

ha 
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half of the Poor hath ſet aſide the Rules of 
the Common Law in that Inſtance ; and ſince 
the whole Riches and Improvement of the 
Nation ariſe out of the Labour of the poorer 
Sort, it is but reaſonable that the Materials 
of their Labour ſhould be abundantly ſecured 
againſt all Miſmanagement. 


WHERE a Statute Law could receive no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed, for the 
Statute muſt not be rendered ineffectual by 
the Impoſſibility of Proof; and where the 
Statute can have no Force but by the Proof 
of the Perſon in Intereſt, there the Rules of 
the Common Law are preſumed to be laid 
aſide by the Statute, that it may have its 
Effect, which it would be totally deprived 
of by binding down the Proof to the ſtrict 
Rules of the Common Law; and therefore 
this is an Exception out of the general Rule, 
for in this Caſe the Party in Intereſt is to be 
admitted, 


THEREFORE in the Statute of Hinton the 


131 


2 Rol. Abr. 68 f. 


Tri. per Pais 
Party robb'd may be an Evidence to charge 393, 409. 
the Hundred, for otherwiſe the Benefit of the 3,1 


125. 


od. 193. 


Statute would be totally excluded, becauſe Fereſe. 246. 


no Perſon can be ſuppoſed preſent in ſuch , 
See 8 Geo, 2. c. 
16. ſec. 15. and 
before 129. 


Tranſaction to give their Evidence. 


LO 
+ 340» 


So it is where a Common Council Man Tri. per Pais 310. 


would renounce the Covenant, any Freeman 
may be Evidence of his Election and Re- 
fuſal, otherwiſe the Execution of the AR 
would be prevented by Impoſſibilities. 

2 SOME 
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Tri, per Pais 2 SOME have extended this to the By-Laws 
209, 370- _ of a Corporation, and 'tis ſaid that in an 
, Action brought by the Corporation of Wea- 
vers in Norwich for the Penalty of the By. 
Law, which ordains that no Weaver ſhould 
work at his Trade in Harveſt ; and one of 
the Corporation allowed Evidence, though 
the Penalty was due to the Corporation, left 
the By-Law ſhould be eluded, which was 

made for a common Benefit. 
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Bur quere; for no Body of Men frem to 
be authoriſed to make a Law and atteſt a 
Breach of it, where it turns to their own 
Benefit. 


A £©X — — oo, 


1 Ox the Statute 13 Car. 2. c. 10. concert- 


/ 
Trapp ing the hunting of Deer, the Informer is j 
done. good Evidence, though he hath Part of the \ 

1 
y 


See Forteſc. 246, 1 
Andr. 240, 241. Penalty 


7 


40d. 125. Tux fame Law on the Statute of Conven- ö 


ticles. | | 
From the firſt Rule ſeveral other Coro t 
laries may be deduced. re 
—— iſt, TxaT the Plaintiff or Defendant can't \ 
5 be a Witneſs in his own Cauſe, for theſe are te 
the Perſons that have a moſt immediate In- tl 
tereſt, and it is not to be preſumed that a 1 


Man who complains without Cauſe, or de- 
fends without Juſtice, ſhould have Honeſty 
+52 _ 


De Law of Evidence. _ 
enough to confeſs it, and therefore an An- 
ſwer in Equity is of very little Weight where 
there are no Proofs in the Cauſe to back theſe 
Suggeſtions, becauſe though it is the Conſti- 
tution of the Court to examine the Parties up- 
on Oath to diſcover the ſecret Practices com- — 
lained of, yet there is very little Credit to 
be given to a Man's own Oath where there 
is no probable Circumſtance to ſupport it. 


Ir any Witneſs who has Part of the Land zi. 52. 
ſells, though * ona fide and for good Con- — — 
ſideration, if it be after he is ſummoned to Sec Styl. 482. 
be a Witneſs, or after he has had Notice of 
the Trial, the Court will not admit his Evi- 
dence. | 


Ox an Information + Qui tam pro Domino Sec 1oMed. 194 
Rege on the Act of Navigation, the Informer, cant, * 


on ſolemn Debates, was allowed to be a 


Witneſs though he was to have half the 


Forfeiture, and this & ex neceſſitate rei, other- 
wiſe the Statute would be eluded. In Exc6. 
|| cor. Hale, C. B. 23 Nov. 1722. 0 


AnD yet, if there be but one Witneſs againſt ye. 161. 
the Defendant's Anſwer, the Court will di- -N 2 
rect a Trial at Law to try the Credibility of E. Abr. 229. 
that Witneſs, for it is fit, when there is one f 6 
Witneſs only in Counterbalance to the De- Gilb.Chan. 139. 
tendant's Anſwer, and on that one Witneſs 
the Decree is to be founded, that the Court 


Mould inform their Conſcience of his Credi- 


* Honeſtly, + Who as well for the Lord the Kirg, 
5 From tbe Neceſſity of the Caſe. || Before. 


K 3 bility 
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bility by a Trial at Law ; otherwiſe any Pro- 
fligate's Oath may overturn a Man's Right 
without any Opportunity to object to his 
Credibility; but when there are two Wit- 
neſſes againſt the Anſwer, then there is ſo 
great an Overbalance of Credibility, that 
the Plaintiff ought not to be delayed in a 
Trial at Law. ; 


na Lit.6. Bur if any Perſon be arbitrarily made a 
Styl. 4. Defendant” to prevent his Teftimony in the 


i 55 Cauſe, he ſhall not prevail by that Artifice, 
Selb. 326, but the Defendant againſt whom nothing is 
. proved, ſhall be ſworn notwithſtanding; for 


here the Defendant does not ſwear in his own 

Juſtification, but in Juſtification of another 
with whom he is joined in the Action un- 
neceſſarily; and were not this allowed, it 
were but for the Plaintiff to turn all the 
ſeveral Witneſſes into Defendants, and he 
might be able to prove what he pleaſed 
without Conteſt; therefore if there be an 
Action of Treſpaſs againſt two, and there 
be no Evidence againſt one of them, he may 
be Evidence againſt the other. 


Bur this Rule muſt be underſtood where 
there is no Manner of Evidence at all for 
the Defendant, for if there be Evidence 
againſt one, though not enough to convict 
him in the Judge's Opinion, yet ſuch Perſon 
can be no Witneſs for the other, becauſe his 
Guilt or Innocence muſt wait the Event of 
the Verdict, for the Jury are Judges of the 
Fact, and not the Judges; and the Jury of 

Elr 
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their own Knowledge may have further Light | 


in the Fact than what they have from the 
Witneſs in, Court. N 


Turk are ſeveral Informations of Per- Hale fop. Lit. 6. 
jury againſt A. B. and C. on their Depoſi- P af. 
tions in Chancery concerning the ſame Point; 
on the Trial of 4. B. and C. may be Wit- 
neſſes, for they cannot be excluded by Reaſon 
of any Infamy until they are convicted, and 
they cannot be excluded as intereſted, becauſe 
the Information of one is not Evidence either 
for or againſt the other, where the ſame 
Parties had not the Liberty of Croſs-exa- 
mination. 


TxESPHASS againſt A. and B. for two Hue ſup. Lit. ö. b. 
Horſes, Evidence againſt A. as to one, and 1 
the Queſtion is if he may be a Witneſs for 
B. in relation to the other; and it ſeems 
that if it were the fame Fact, and the Treſ- 
paſs committed at the ſame Time and Place, 
he may not be a Witneſs, becauſe he ſwears 
to diſcharge himſelf ; but if they were not 
a ſingle Fact, but two diſtinct Treſpaſſes at 
different Times and Places, but * 
joined in the ſame Declaration, then they 
may be Witneſſes one for the other, becauſe 
the Oath of one of them has no Influence on 
the Crime laid to his Charge, but merely 
goes in Diſcharge of the other. Quere. 


2dly, TE ſecond Corollary on this gene- Co. Lit. 6. b. 
ral Rule is, that Huſband and Wife cannot? * 19e. 
be admitted to be Witneſſes for or againſt 


each other, for if they ſwear for the Benefit 
K 4 of 


The Law of Evidence. 
of each other, they are not to be believed, 
becauſe their Intereſts are abſolutely the ſame, 
and therefore they can gain no rpore Credit 
when they atteſt for each other, than when 
any Man atteſts for himſelf. 


HH P.C.or, AND it would be very hard that a Wife 
2H.H.P.C., ſhould be allowed as Evidence againſt her 
277-vk.p.c, Own Huſband, when ſhe cannot atteſt for 
433. him; ſuch a Law would occaſion implacable 
Diviſions and Quarrels, and deſtroy the very 
legal Policy of Marriage that has ſo con- 
trived it, that their Intereſt ſhould be but 
one; which it could never be if Wives were 
admitted to deſtroy the Intereſt of their Huſ- 
bands, and the Peace of Families could not 
eaſily be maintained, if the Law admitted 


any Atteſtation againſt the Huſband. 


Brownl. 47. Tux Wife, in caſe of High Treaſon, is 
LE. 53. Pl. 11. not bound to diſcover her Huſband's Tres- 
ſon, although the Son be bound to reveal it, 
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Reym. 1. YET in caſe of High Treaſon the Wife is 
admitted as Evidence againſt the Huſband, 
becauſe this is for the publick Safety, which 
is to be preferred before the Intereſt or Peace 
of private Families, and the Ties of Allegr 
ance are more obligatory than any other Re- 
lation whatſoever; for our Allegiance is 
founded on the Benefit of our Protection, 
which is to take Place of our Civil Intereſts 
that relate only to well being. 


Nut, 216. In the Caſe of the Lord Audley, where the 
59. ” Huſband aſſiſted to the Rape of his Wife, 


H.H.P, c. zer. | 
Hawk. FP. C. 431. Ruſh. Collect. Part 2. Vol. 1. fol. 94, 99. Str. 633. 


the 


rere 


W e ans Al. 


Proof but by the Oath of the Wife. 


exploded, that in a perſonal Wrong done to H 
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the Wife was allowed a Witneſs, becauſe 


it was a perſonal Force done to her, and of 
ſuch ſecret Violence there could be no other 


Bur this Piece of Law hath ſince been Rm. x. 
2 Hawk. P. C. 
the Wife, the. Wife may be Evidence againſt 431. 
the Hoſband ; becauſe it may be improved r 
to dreadful Purpoſes, to get rid of Huſ: fl. 4. 
bands that prove uneaſy, and muſt be 1 
Cauſe of implacable Quarrels if the Huſband Brownl. 47. 


FE” 116. 
chance to be acquitted “. . 


4 St. Tri. 608. 


Turxk is a great Difference between a H. H. p. c. zor, 
Wife + de Fafto and a Wife § de Jure; for a Hk. P. c. 
Wife $ de Jure cannot be an Evidence for or 432- 
againſt her Huſband ; but a Wife F de Fatto RE 
may; as if a Woman be taken away by Sr. 79. 
Force and married, ſhe may be an Evidence 
againſt her Huſband indicted on the Statute 
of 3 H. 7.c. 2. againſt the ſtealing of Women; 
for a Contract obtained by Force, has no 
Obligation in Law, and therefore ſhe is a 
Witneſs in this Caſe as well as in any other 
Caſe whatſoever. | 


A. marries with B. and afterwards with C. Kent. Aff. 1701. 
and by C. has Iſſue D. C. is an Heireſs to jr Gow: 
certain Lands, and leaves them to deſcend to Harper. 


D. and between D. and a collateral Heir to L. R. 


* Wife Witneſs to prove Goods delivered on her Huſband's 
Credit. Stra. 504. 

Declaration of Wife Evidence againſt her Husband in a Cauſe 
for nurſing a Child. Stra. 627. Anon, 

Wife Evidence againſt her Husband on an Indiftment for aſſault- 


wg her, Stra. 633. + In Fat, SY Of Right, 


* 
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C. the Queſtion of Title aroſe; and the 
Queſtion was, whether B. could give Eyi- 
dence of her Marriage with 4. It was ob- 
jected, that by the very Teſtimony of B. ſhe 
ſuppoſes herſelf the Wife of, A. and conſe- 
quently ſhe can depoſe nothing contrary to 
his Intereſt, and he by this ſecond Marriage 
is intitled to be Tenant by the Curteſy; but 
to this it was anſwered, that the Trial in 
this Caſe could be no Evidence in the Que- 


ſtion between A. and the collateral Heir, and“ 


therefore the Wife of 4. might be a Wit- 
nels. By Gould Juſtice. 


2 14.Raym.7522 Bur it was objected before Holt, on ano- 
ther Trial between the ſame Parties, that the 
Wife was no Evidence in this Caſe, becauſe 
ſhe by her Oath gains an Intereſt in an Huſ- 
band, and ſo doth not ſtand as a fair and un- 
rejudiced, Witneſs, and he refuſed to admit 
LS to be a Witneſs. 


Sid. 75. Bur no other Relation is excluded ; be- 


Salk. 2*9. cauſe no other Relation is abſolutely the ſame 
Equity. in Intereſt; but by the Civil Law, Servants 
— 39 and Children were excluded, becauſe the 


Eq. Abr. 226, Parents and Maſters had an abſolute Power 


* over them, and therefore under that Law 
they ſwore with manifeſt Intereſt to them- 
ſelves. | 

— 4 2dly, A Man retained as Attorney, Coun- 


Keb. 55s. ſel or Solicitor, cannot give Evidence of 


March 83. 


2 Str. 2122. any Thing imparted after the Retainer, for 


2 Bac. Abr, 287. ; 
3 Keb. 2. Nelſ. Ch. Rep. 8 1. 3 Ch. Rep. 66. L. E. 79, 80. Skin, 404. Tri. per 
Pais 308, 314. 10 Mod. 40. 12 Mod. 341. 

after 
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after the Retainer they are conſidered as the 
ſame Perſon with their. Clients, and are 
truſted with their Secrets, which without a 
Breach of Truſt cannot be revealed, and 
without ſuch Sort of Confidence there could 
be no Truſt or Dependence on any Man, nor 
any tranſacting of Affairs by the Miniſtry or 
Mediation of another, and therefore the Law 
in this Caſe maintains ſuch Sort of Confidence 
inviolable. 


Bur to what ſuch Perſons knew before Vent. 197. 
their Retainer, they may- be examined, for Keb. — 
in that Caſe they are in the Condition of any 
other Perſon, and ſhould be examined, what 


they know of their own Knowledge. 


4thly, Ir a Witneſs be a Party to the 8 r. . 
Crime, and left out of the Declaration on Kel. 27, 18. 
Purpoſe that he may be a Witneſs, yet this? Keb. 136. 
is no Objection that totally excludes him, 
for Partners in Guilt are not excluded from H. H. p. c. 306, 
Teſtimony z becauſe if the Rule was ſo rigid, & t. 115 
in many Caſes there could not poſſibly be See Mod. 283. 
any Proof at all; for in ſome Caſes the Diſ- 1 
covery muſt ariſe out of the Mouth of the 1007, 1411. 
Guilty; but this mightily lefſens the Credit Ven. 235. 
of a Witneſs, eſpecially in all inferior Treſ- Stra. 633. 
paſſes where a Conviction and Satisfaction 10 op 
from one is a Diſcharge from all the Reſt. 294 

339, 520» 

5thly, As Perſons intereſted are utterly — 140. 
removed from being Evidence for want of 
Integrity, ſo on the other Side the voluntary 
Confeſſion of the Party in Intereſt is reckoned 
the beſt Evidence; for if a Man's — 

| or 
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for his Intereſt can give no Credit, he muſt 
certainly give moſt Credit when he ſwears 
againſt. it; but then this Confeſſion muſt be 
voluntary and without Compulſion; for our 
Law in this differs from the Civil Law, that 
it will not force any Man to accuſe himſelf; 
and in this we do certainly follow the Lay 
of Nature, which commands every Man to 
endeavour his own Preſervation ; and there- 
fore Pain and Force may compel Men to 
confeſs what is not the Truth of Facts, and 
conſequently ſuch extorted Confeſſions are 
not to be depended on. 

Rel , Tux Examination and Confeſſion ſub- 

1. F. a3. fl. 34: ſcribed by an Offender before a Juſtice of 
the Peace, is good and ſufficient againſt ſuch 
Offender, but it doth not amount to a Con- 
viction until the Party plead Not Guilty in 
open Court, becauſe the Trial ought to be 
folemn and of Record that determines the 
Fate of Life and Death; but ſuch Confeſſion 
in Caſes of Treaſon muſt be proved by two 
Witneſſes, and ſuch Confeflion ſo proved is 
only Evidence againſt the Party himſelf who 
made it, but cannot be made uſe of againſt 

2 Hawk.P.C, any others whom in his Examination he con- 

m_ feſſed to be in the Treaſon. 


— 35 A Witneſs examined before the Coroner, 
dn eee but upon the Trial is either dead, or fo ill 
þ- wa 23;, | that he is not able to travel, if Oath be made 
2 Reb. 18, 29. of the Truth of this Fact, the Examination 
4209 of ſuch Witneſſes ſo dead or unable to travel, 
may be read; but the Coroner muſt firk 

make Oath that ſuch Examinations * the 

ame 
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fame which were taken before him 

Oath, without any Addition or Alteration 
becauſe the Examinations are in theſe Caſes 
the utmoſt Evidence that can be procured, 
the Examinant himſelf being ann in 
coming by the Act of God. 94234 


Axp much more fo are ſuch Exaenibachtn Kel. 55. 
Evidence and to be read on the Trial when it: _ F. c. 
can be proved on Oath, that the Witneſs 1 is Keb. rg. 
detained and kept back from appearing by g F 8. 


3» 264, 265. 
the Means and Procurement of the Priſoner, St. Tri. 265. 


for he ſhall never be admitted to ſhelter I H F. &. — 


himſelf by ſuch evil Practices on the Wit- — RPG 


neſs, that being to give him Advantage of Tft wg 465, 
his own Wrong. 


So if Oath be made that a Witneſs exa- kd. 3 3. 
mined before the Coroner has been ſought * — P.C. 
for againft the Trial, and though all Endea- { not; and for 
vours have been uſed, yet he cannot be l. H. P. O. 36s. 
ſound, in ſuch Caſe his Examination may be 
read; becauſe 1 ſuppoſe it is to be preſumed 
that the Witnefs is dead when he cannot be 


found after the ſtricteſt Enquiry. 


In an Information againſt Paine for com- 5 Mod. 263, 
poling and publiſhing a Libel againſt the late * Kang 129. 
Queen Mary, which was called her Epitaph. Cart, 45. 
The Caſe was, that Paine wrote the Epitaph, 286. e 
but it was dictated to him by another, and pag” ela 
that afterwards Paine put it into his Study, comb. 358. 
and by Miſtake delivered it to B. inſtead of 77 29: 
another Paper. It came at length through 2 OR 
feveral Hands to the Magiſtrates, who _ 

I Or 


1 


142 The Law of Evidence. 

for B. and examined him upon Oath, in the 
Abſence of Paine. B. died before the Trial 
of Paine, which was at Bar, and the Court 
would not allow the Examinations of B. to 
be given in Evidence, becauſe Paine was not 
reſent to croſs- examine, and though tis 
Evidence in Indictments for Felony in ſuch 
Caſe, by Force of 2 & 3 Phil. and Mar. 
cap. 10. yet *tis not ſo in Informations for 
Miſdemeanors in Civil Actions or Appeals 

of Murder. 


6thly, Tae ſecond Sort of Perſons ex- 
_ cluded from Teſtimony for the want of In- 
tegrity are ſuch as are ſtigmatiz'd. 


Co. Lit. 6.5. Now there are ſeveral Crimes that ſo ble- 
> Str. 1148, Miſh, that the Party is ever afterwards unfit 
2 is, to be a Witneſs, as Treaſon, Felony®, and 
w 524 Every ||Crimen falſi, as Perjury, Forgery, and 
— the like; and the Reaſon is very plain, be- 
c; 19. ſet. 2. Cauſe every plain and honeſt Man affirming 
—_— the Truth of any Matter under the Sanction 
Fitz. Challenge and Solemnities of an Oath, is intitled to 
$7” Challenge Faith and Credit, ſo that under ſuch At- 


1 teſtation the Fact is underſtood to be fully 


roved. 
FM. 16. P 


Kel. 33. Raym. 32, 369. 2 Hawk. P. C. 395. ſet. 52, 417. ſect. 25, 43% 
ſeR. 19. 433. ſect. 22, 23. H. P. C. 263. 31 H. 6, 55. pl. 45. 2 H. H. P. C. 


277. 


Bur where a Man is convicted of Fall. 
hood and other Crimes againſt the common 
Principles of Honeſty and Humanity, his 


Oath is of no Weight becauſe he hath not 
* Lev. 263. ſays not. Fa. ſbaad 


the 
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the Credit of a Witneſs, and there is equal 
or greater Preſumption againſt him than can 
be on his Behalf; for the Preſumption is 
benign and humane to every Man produced 
as a Witneſs, that he will not falſify or pre- 
varicate in Matters of ſuch Importance as all 
Affairs of Juſtice are. * 8 


Bur where a Man is a notorious and pub- 
lick Criminal, this Preſumption fails him, 
and from thenceforth he is rather to be in- 
tended as a Man profligate and abandoned, 
than one under the Sentiments and Convic- 
tions of thofe Principles that teach Probity 
and Veracity; and conſequently the produ- 
cing ſuch a Man is perfectly ineffectual, be- 
cauſe the Credit of his Oath is overbalanced 


be a Witneſs ; for they thought it a ridicu- ? 
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72. 


lous Thing, and boding ill to a Cauſe when 2 Sakk. 46r, 514, 


a Perſon thus ſtigmatized appeared in Court 1 95 
to atteſt any Thing; but the Rigour of this is T: 


reduced to Reaſon; for now it is held that 
unleſs a Man be put in the Pillory for Cri- 
men falſi, as for Perjury, Forgery, or the 
like, it is no Blemiſh to a Man's Atteſtation; 


for a Man may be pilloried for ſpeaking looſe 


and ſcandalous Words of the Government, 
which yet in doubtful and factious Times 


1 Falſpecd. 
ought 


i, per Pais 
P.C. 2 


326, 
3. 
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ought not to be taken as a "reduetpdey 
| againſt his common Credibility. 


Raym. 470, 480. 
= b 238. Ons attainted of Felony or Cheating after 
— 18. a general Statute Pardon, was allowed to be 
. = Witneſs, and ſo he is after Burning in 
3243, a26, 475. the Hand, which amounts to a Statute Par- 
1 a. don, for by the Statute Pardon, every Body 
Skin. 578. that i is within that Pardon is received into the 
2 84. 5:5, Society as a Perſon of Credit, and no Mah 
12 Mod. 340. Can be puniſhed in his Reputation when the 
LE 35 fl. 10. Publick Voice has diſcharged him. | 
See Hob. 81. San 
2 Brownl. . Bur whether the King's Pardon diſchar 
2 R 1. Sed him has been a Queſtion, for ſome hold 
> Sid. cx. that the King's Pardon indeed takes away 

the Puniſhment, but doth not remove the 

Crime, and the Turpitude of the Crime al- 

ways remains in the Mind, and is ever a Pre- 


\ ſumption. againſt his Evidence. 
hs, ; Orgzns hold the King's Pardon abun 


872. 
Hawk. E C the Reputation, and the Loſs of Reputation 
N being Part of the Puniſhment, the King's 
230333: Pardon that can take off the whole Puniſh- 


ant. Abr. ment muſt by neceſſary Conſequence reſtore 
Brownl. 10. the Reputation, and the King who is the 


Rot. Abr. 3. great Preſerver of the Life, Liberty and 


_ _ of his Subject, is the beſt Judge of the 
_—— Conſequence of his Pardon. 
Tri. 269. 


St. Tri. 552, $53, 58 8, 596, 610, 4 St. Tri. 17 Mod. 15. 16, td 
| "aging 2 H. l. P. C. 278. but the contrary is 48 i Bl 154 v 


520 to 524. Skin. 578, 579. 


So that if any Perſon guilty of thoſe 
Crimes by which Credit is loſt, be after- 
wards 


225 - 2 
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wards -patdoned, it muſt be ſuppoſed that 
he hath repented of his Fault, and hath re- 
turned to a better Mind, and therefote that 
his Evidence is not dangerous to the Life, per Hott, 
Liberty or Eſtate of the Subject; and there- 

fore the Law is now held to be, that on Per- 

jury at Common Law the Party pardoned 

may be a Witneſs, becauſe the King has a 

Power to take off every Part of the Penalty, 

and ſo diſcern whether *tis fit the Offender 

ſhould be reſtored to Credibility z but if aHawk. P. C. 
Man be indicted of Perjury on the Statute, © 
the King cannot Pardon, for the King is ex- 

cluded and deveſted of that Prerogative by 

the expreſs Words of the Statute. | 


An Indictment of Perjury, and Verdict . 32+ 
thereon, and no Judgment entered, can't be Keb. 134. 
admitted to weaken the Credit of any Wit- 
neſs; for if there be no Judgment entered, 
the *Allegata muſt be ſuppoſed defective, and 
a Man cannot be intended to make compe- 


tent Proofs upon inſufficient Allegations. 


7thly, IneipeLs cannot be Witneſſes, be- 2 Hawk. P. o. 
cauſe they are under none of the Obligations & i. . 3* 
of our Religion, and therefore they are not but ſeeH.H.P.C. 
under the Influence of the Oaths that we ad- Eq Abr. 397 to 
miniſter ; and where the binding Force of an 412 110 
Oath ceaſes, the Reaſons and Grounds of 


Belief are abſolutely diſſolved. 


Bur Jews are daily allowed to be Wit- H. H P. C. 278. 
peſſes becauſe they can ſwear on the Old v 263. 
Teſtament which is Part of our Belief, there- 
fore their Oaths do induce a Belief of the 

L. Fact, 
„ Allgations, 
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2 Bulſt. 155, 
156. 
St. Tri. 268. 


23, 24. and 
Crawley 216. 
contra. 


Co. Lit. 6. b. 


as to excommunicate thoſe who converſe wit 


St, Tri. 42 
Put Hawk. F. C. the 3 Fac. c. 5. in the ſame Condition vit 


own Weapons. 
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Fact, which they atteſt ; but thoſe are total 
excluded by the Rules of the Civil Tu 
which ſeems a little partial in their ordinar 
Gear's of | Teſtimony, and which - ſay; 
*Fudei et Heretici contra Ortbodoxos Produc 
in Judicio Teſtes nennt 


an oe cc IC IT ny 


8thly, PzrsONs Excommiunicate cannot be 
| Witneſſes, becauſe by the Laws of the Hol 
Church ſuch Perſons are excluded from * 
man Converſation. Nay her Laws go fo fx 


them, and conſequently they cannot be a 
' mitted to receive any Queſtions from a Com 
of Juſtice ; beſides they thought that thol: 
who were excluded out of the Church, wer 
not under the Influence of any Religion 


gthly, Taz fame Law hotds place in: 
15 to Popiſh Recuſants, for they are by 


“Dre 


Perſons excommunicated ; for when the Pope 
pretended to excommunicate Kings, it feen. 
ed proper to encounter his Faction with' thei 


Bur Perfons outlaw'd may be Witneſſe 


becauſe they are puniſhed in their Propetiaſi 0 
and not in the Loſs of their Reputation, and 2 
the Outlawry has no Manner of Influencyy o 
upon their Credibility. 

As to thoſe who are excluded from Tei ir 
mony by the Want of Skill and Diſcem . 
eue e 


1 | ment, 


The Law of Evidence. 147 
ment, and they are Ideots, Madmen, and Chil- 
dren under the. Age of common Knowledge; 
they are perfectly incapable of any Senſe of 
Truth, and therefore are plainly excluded. 


CHILDREN under the Age of 14 are not H. p. c. 264. 
regularly admitted as Witneſſes, and yet at ff. 6-3 | 
12 they are obliged to ſwear Allegiance in 6x5. 7" 
the Leet. There is no Time fix'd wherein 2. - "hy 
they are to be excluded from Evidence, but z Hawk. P. c. 
the Reaſon and Senſe of their Evidence is to een 37. 
appear from the Queſtions propounded to — 


700. 


them, and their Anſwers to them. I. E. 256. play. 


We come now to conſider the whole Scale 
of Probability; and to compare the ſeveral 
Degrees of Evidence one with another. All 
Certainty (as we have ſhewn) ariſes from the 
Knowledge of a Man's own "5 A Senſes by 
Intuition and comparing of his Ideas and 
Thoughts one with another. Welk 


PROBABILITY. 

Proof of the Iſſue on whom. 
ProBABILITY ariſes from the Agreement 
of any Thing with a Man's own Thoughts 


and Obſervations from the Teſtimony of 
others who have ſeen and heard it. 


Ap here it is firſt to be conſidered, that 
in all Courts of Juſtice the Affirmative ought 
to be proved, for it is ſufficient barely to 
deny what is affirmed until the contrary be 
proved, for Words are but the — 
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of Facts; and cherefore when nothing ig aid 


proved, the other Side may conteſt it wich gp: 


The Law of Evidence. 


to be done, nothing chh be ſaid to be pr 


ved; and this is a Rule both in the Com- 


mon and Civil Law. The Civil Law 'fays 
* Probatio imponitur ei qui allegat, negantis autem 


per rerum naturam nulla oft probatio. 


Bor in a Caſe where the Affirmative i 


polite Probfs, and this is not properly the 
Proof of a Negative but the Proof of the ſame 
Propoſition totally inconſiſtent with what js 
affirmed; and therefore where the Gegen 


Iſſue is in the Negative, the Plaintiff muſt al. 


ways begin with this Proof, becauſe the De. 
fendant cannot prove the Negative, and the 
Charge beginning by the Plaintiff, he muſ 
take it out of his Evidence; as if the De. 
fendant be charged with a Treſpaſs, he nem 
only make a general Denial of the Fact, and i 
the Fact be proved, he can only prove a P. 
poſition inconſiſtent with the Charge, and that 
he was at another Place at the Time when the 
Fact is ſuppoſed to be done, or the like. 


Bur where the Law ſuppoſes the Matter 
contained in the Iſſue, there the oppoſite 
Party muſt be put into the Proof of it by 
Negative; as in the Iſſue I ne unques accoupl 
in Ea Matrimony, the Law will ſuppoſe 
the Affirmative without Proof, becauſe the 
Law will. not eaſily ſuppoſe any Perſon to be 
criminal, and therefore in this Caſe the De 
fendant muſt begin with the Negative. 
hdr + ier on bim a en, for it is the 
Nature of 7 xt 7 ogy + Rr —_— 209% 


* 
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The Law of. Zuidence. 


Dom. Reg. et petit 2 utrum 
ipſe majus Jus babeat 'tenendi' tenementa cu 
pertinent. Abi et baredibus ſuis ut tenens inde, . 
ſcut illa tenet; an præd querens babendi endem 
Tenementa cum partinen ut illa ſuperius pet. 
ſo that in this caſe the Defendant s Iue: is in 
the Affirmative, and therefore the Proof muſt 
begin from him. | 


mined on the Part of the Producer, and then 
the other Side may examine him; and this is 
a Regulation that naturally follows the true 
Order of Things, for it is proper firſt to en- 
quire what a Witneſs. can prove before you 
are to examine what hath not fallen under his 
Knowledge. my | 7 


> nerd 
and i 
a Po- 
id that 
en the 
te. 


Tun Analogy of this Method is alſo ob- 
ſerved in Equity; for if the Plaintiff takes 
out a Commiſſion he ſhall have the Carriage 
of it; but if the Plaintiff will not take out a 
t by: Commiſſion the next Term after Iſſue joined, 

then the Defendant, may take it out, and 


Matter 


705 the Carriage belongs to him, for he that car- 
ch ries the Commiſſion is firſt to produce and 


to produce the Witneſſes is to have the Car- 


And the Defendant puts himſel the Great Af xe of the Lord 

the King, and 22 to 4 4 ha the greater Ree of hold- 
again} jhe ing the Tenements with the Appurtenances, to bim and bis Hers as Tenant 
| thereof, as he holds thoſe: Or whether the aforeſaid Plaintiff, of holding 
he ſame Tenements with the Appurtenances, as thoſe above demanded. 


Ix | L 3 riage 


id 4t1. 5031 DM; ane Sd} Jo 598: | 
In a Writ of Right the Evidence mult 2 Leon. 162. 
begio from the Tenant, if the; Mite is thus zs. 

joined, Et Deſęud. ſe pan. in; Aſſizz. Golib. 23. 


Co. Ent. 182. 


15 = «#4 . So | * of e . 
Wi 1 a be. 2 Bac. Abr. 300. 
Tux Witneſs produced muſt firſt be exa- 2 Bac: Abr. 3 


examine his Witneſſes, and he that is firſt 


The Law of Evidence. 
riage of the Commiſſion ; and the firſt be. 


longs to the Plaintiff to prove the Allega- 


tions of his Bill, and if he fails, the D 


dant may 8 his Anſwer.” 


Tur firſt and loweſt Proof is fe Oath Ne 


one Witneſs only, and there is that Sanction 
and Reverence due to an Oath, that the 
Teſtimony of one Witneſs naturally obtain 


Credit, unleſs there be ne AF of 


Probability to the contrary.” 

Now that which ſets aſide bis Credit, 3 Na 
overthrows his Teſtimony, is in the Incredi- 
bility of the Fact, and the Repugnancy of 
his Evidence; for if the Fact be contrary to 
all Manner of Experience and Obſervation 

tis too much to receive it upon the Oath 10 

one Witneſs ; or if what he ſays be contra- 
dictory, that removes him from all Credit, 
for Things totally oppoſite cannot receive 
Belief from the Atteſtation of any Man. 


One Witneſs, Hearſay Evidence. 


Tuna which renders his Teſtimony dou 
ful is the Atteſtation of the ſeveral Circum- 
ſtances, and yet no Proof of any one of 
thoſe Circumſtances to fall in with what he 
atteſts; this may render ſuch a Witneſs (ſtand- 
ing alone without any aſſiſtant Proof) to be 
very much ſuſpected, and there muſt be 
great Confidence in the Integrity and Vera- 
city of the Man to believe many Circum- 
ſtances on one Man's ſingle Teſtimony, where 
if it were true — might be a — 

0 


N wy od - Bed. ws ws I» 


The Law of Evidence. 


of concurrent Proofs to ſtrengthen and con- 


firm the Evidence. 


Avorkzn Thing that would. render his 
Teſtimony. doubtful is, the not giving the 
Reaſons and Cauſes of his Knowledge; for 


if a Man could give the Reaſons and Cauſes 


of his Knowledge, and doth not, he is for- 


ſworn z becauſe he is obliged to tell the 
whole Truth, and by conſequence he is of 


no Credit; and that a Man ſhould know any 


Thing, and not tell how he comes to kno 
it, is incredible. 6 | ** 


T Hs ſame may be ſaid as to Perſons who 


take upon them to remember Things long 
ſince tranſacted; for if the Matter be frivo- 


lous, they ought to tell the Cauſes of their 


Memory, otherwiſe the Memory is little to - 


be credited; for they are rather to be ſup- 
poſed as raſh Perſons who take upon them to 
ſwear what they do not perfectly remember, 
than that they are really under the Awe or 
Conſcience of an Oath, for then they would 
be able to tell the Reaſon and certain Marks 
of their Remembrance. 


ANOTHER Thing that may render a Wit- 


neſs ſuſpected, is in the Perſon himſelf ; as 
if he who were Party to the Crime, ſwears 
tor his own Safety or Indemnity, or be a Re- 
lation, or Friend to the Party, or the like; 
or be of a profligate or wicked Tempet or 
Diſpoſition; and the Weight of the Proba- 
bility lies thus; if you think the Bias is ſo 
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The Law of Euvidunbe. 

upon him, as would incline a Man of 
his Diſpoſition, Figure and Rank im the 
World to falſify, you are to diſbelieve him; 
but if you think him a Man of that Credit 
and' Veracity, that notwithſtanding” the Blas 


upon him, would yet maintain a Value for 


Truth, and is under the Force and Obligh- 
tion of his Oath, he is to be believed. 


Taz Anetueink of the Witneſs muſt be: to 
what he knows, and not to that only which 
he hath heard, for a mere Hearfay is no 
Evidence ; for it is his Knowledge that muſt 
direct the Court and Jury in the Judgment 
of the Fact, and not his mere Credulity, 
which is very uncertain and various in ſeveral 
Perſons; for Teſtimony being but an' Ap- 
peal to the Knowledge of another, if indeed 
he doth not know, he can be no Evidence: 
Beſides, though a Perſon Teſtify what he hath 
heard upon Oath, yet the Perſon who ſpake 
it was not upon Oath; and if a Man had 
been in Court and ſaid the ſame Thing and 
had not ſworn it, he had not been believed 
in a Court of Juſtice; for all Credit being 
derived from Atteſtation and Evidence, it 
can riſe no higher than the Fountain from 
whence it flows, and if the firſt Speech was 
without Oath, an Oath that there was ſuch 
a Speech makes it no more than a bare 
ſpeaking, and ſo of no Value in a Court of 
Juſtice, where all Things were determined 
under the Solemnities of an Oath; beſides, 
nothing can be more uncertain than the looſe 
and wandering Witneſſes that are taken upon 

the 


a two ory 8 «ac... fas „ as as 


* 


The Lam of Evidence. 
the uncertain — of che Tun and Dif- 
courſe” of ovhevs; 


Bob dg Hlearſiy bel e ds us} zr. 
direct Evidence, yet it —— be in Cortobora- Hat 236. 

tion of a Witneſs's Teſtimony to ſhew that Met 38s. 

he affirmed: the ſame Thing before on other 25 3. 35s 
Occaſions} and that the Witneſs is Rill'con- 114, 31s, 543. 
ſiſtent with himſelf; for ſuch Evidence is em Wr bog 
ly in ſupport of the Witneſs that gives in ug 209, 210, 


his man upon Oath. 
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ANOTHER Thing chat 1 from che 
Credit of a Witneſs is, if upon Oath he 
affirmed directly contrary to what he aſſerisʒ 
then if the Matter be Civil, you may give 
in Evidenee the criminal Proceedings, and 
ſwear what he gave Evidence at the Trial; 
and this takes from the Witneſs all Cre- 
dibility, inaſmuch as Contraries cannot be 
true. ö 6 


Two Wicneſſes, 


2dly, Tus ſecond — of Credibility 
is from the Oaths of two ſeveral Witneſſes, 
and is one Step higher than the Credibility 
that ariſes from the Oath of one Witneſs 
only; for here if they agree in every Cir- 
cumſtance, there muſt be two. perjured, or 
it muſt be true what theſe Witneſſes alledge 
and depoſe; but if upon their Examinations 
they diſagree in Circumſtances, then th 
fail in their Credit, becauſe their Contra- 
dictions cannot be true. 


Bur 


— if a Nlitter 3 atteſt were N 

acted long ago, then this is capable of a 
fair Anſwer, af it may be ſuppoſed that the 
little Circumſtances of Things might be for- 

| gotten, and. it ſeems more like a Story laid 
and concerted beforehand, if in every minute 
and particular Circumſtance 1 had both 
ry greed and conſented in Evidence. 


Twas are omaiGeſes: in the * where 
the full Evidence of two Witneſſes is abſo- 
1 ROY 1 and that is, 


F IRST\, —— che Trial is by Witneſſes 

— 6. auh, as in the Cafe of a Summons in a real 
Brag, 354. b. Action, for one Man's Affirming is but equal 
to another's Denying, and where there is no 

Jury to diſcern of the Credibility of Wit- 

neſſes, there can be no Diſtinction made in 

the Credibility of their Evidence, for the 

Court doth not determine of the Preference 

in Credibility of one Man to another, - for 

that muſt be left to the Determination of the 

| Neighbourhood ; therefore where a Summons 

is not made and proved by two Witneſſes, 

the Defendant may wage his Law of Non- 


Summons. 


. vile, Tux ſecond Caſe is in Chancery, 
2 Vern, 283. and that is, where there is but one Witneſs 
— contradicting the Anſwer; for there the Cre- 

2 Bac, Abr, 25. dibility is equal, unleſs it appears from the 
Gi Hiſt, Chan. Nature and Face of the Fact, that the An- 
Eq. Abr. 229. ſwer is not to be believed, and the Courſe of 


Ee Chan Prot. the 
351. 2 Har. Chan. Pract, 43 · 


1 aim * 1 8 


2 
4 


' The Law of Evidensb. 185 
the Court in ſuch Caſe is to direct a Trial at 


Law to aſcertain the Credibility of that Wit- 
neſs by a Jury, which is the common Stan- 


dard on which the Credit of :every ENR 55 


nan is to ſtand and fall in all Events. 


& 10 % on e : Wr | 
Two Witneſſes, contrary.:Proofs. + - ) | 


| gdly, Tur third Caſe where the Law re- 
quires two Witneſſes is in the Caſe of High _ 
Treaſon, and this is not ſo much from the 2 
natural Juſtice of the Rule, that every Man's 
Allegiance is ſuppoſed till the contrary is 
proved, and the Negative of the Priſoner 

is equal to the Affirmative of one Witneſs, 

and therefore the Treaſon ought to be proved 

upon him by two Witneſſes; for then the 

lame would be good in Caſes of Felony, 
where every Man's Honeſty is preſumed till 

the contrary is proved, and yet there it is 
ſufficient to prove the contrary by one Wit- 

neſs; but the Law has appointed two Wit- 


neſſes in this Caſe, becauſe a Court Faction . St. w. 12.3. 


might in many Caſes cut off their Enemies 2 Hawk. P c. 
f P 0 0 256, 257, 258, 

on ſuch Articles without a ſufficient: Proof, 428. 

and now by the late * Statute two Witneſſes R. 407. 

are required to every overt Act of Treaſon. 


Two Witneſſes were required in the Caſe Ray. 408. 
of Hereſy, becauſe this was tried by the 2 
Canon Law, and they followed the Rule of 
the Moſaic Law that required two Witneſſes; 
beſides, Hereſy was formerly reckoned Trea- 
ſon, and therefore the Law did in ſuch Caſes 


require two Witneſſes. 
| Is 


5 joy 


% . Les g, Eoidenes. 


7 "14 Cole: * 2 wv ©1 FF : 
2 Hauk. P. C. 1 Treaſon bao — the common 
38 7. Jona; Coin, one Witneſs only is ſufficient, becauſe 


Kebles8- this does not relate to State Criminals, and 
Fe there is no Danger of * from a 


Bro. Coro. 220. 
Court Faction. 


3 Rol. Rep. 32. - THERE Are Cafes whers the Trial is, by 
Cro. Car, 344, Witneſſes,” and yet one Witneſs ſuffices, and 
35% 47%: that is on the:18 liz. where the Mother of 
3 2 gBaſtard Child is allowed Evidence to prove 
708, 270 5. the reputed Father; and this is for Neceſſity, 
35% 355 pecauſe otherwiſe ſuch ſecret Lewdneſs would 

| go totally unpuniſhed'; but then if a Woman 
charges two Perſons ſhe loſes her Credibility, 

that ſhe cannot charge either of them; but 

if ſhe keeps conſtantly to the Charge of 

one only, it is a ſufficient Proof, the Statute 

having ſet aſide the Common Law: in =o 


Particular. 


Wi 


The Weighing of Evidence. 


We come now to ſet the ſeveral Bound: 
of Credibility where woe are ' conttUy 
Proofs. 


In contrary Proofs, if Men's ſwearing can 
be reconciled, ſuch Interpretation ſhall be 
put upon it as may make them agree, be- 
cauſe every Body ſhould be ſuppoſed to ſwear 
the Truth, dads no Man ſhall be intended to 
ſwear a manifeſt Perjury ; therefore that Con- 


ſtruction ſhall be taken that would make 
them 


The Law of Evidence. 
them agree, rather than ſuch — they 


muſt neceſſarily oppoſe each other. 


Ou E affirmative Witneſs 8 the 
Proof of feveral Negative, becauſe the Af- 
firmative may ſwear true, and the Negative 
alſo; for the Negatives may commonly be, 
that they know not of the Matter; the Af. 


firmative ſwears that it is, and ſo the Af- 


firmative may be true and the Negative alſo, 
for the Thing that the one ſwears may be 


true though the other knew nothing of the 


Matter; but where the Affirmative and Ne- 
gative oppoſe each other in contradictory 
Propoſitions, the Evidence is to be weighed 


according to the Rules hereafter mentioned. 


Ir there be two Witneſſes againſt two, 
and no Preponderating as to their Number, 
they are to be weighed as to their Credit. 


Ir a Witneſs be produced, and another 
be produced as to his Credit, his Credit is 
leſſened in proportion to the Credit of the 
oppoſite Witneſs. 


Ir a Wicneſs be produced, and another be 
produced in Deſtruction of his Credit, and a 
Third be produced to ſupport his Credit, 
the Credit of the firſt Witneſs is to be ſup- 
ported in proportion to the Credit of the 


firſt and third Witneſs to the ſecond. 


Tux Credit of a Witneſs is to be judged 


from his State and Dignity in the World, for 
Men 


157 


>< \x= 16h — 2 A - - »- » 4 * — — 4 
— —— JI; 2 8 1 22 deed — — 1 — 8 4 2 3 1 a, Pt. 0 > - 
— — — of > Ca T n . " ll... 2 2 — : — — * . = N 6 1 
- "=" = — r " 
u 


n 
U 
4 
43 
1 
Fi 7 
1 * 
* 1 
_ 
l 
4 
* I. 
8 
4 
f if 
i VR IH 
"4 
j 9 
1 7 
7 
Wh | 
* 4 
J. N 
x 
1 
1 
* 
$ N 
i . 
+ 
. * 
- 
I. 4) 
4 
. 
4 
* ' 
is 
5 1 
1 oe 
A bs) 
oe .. 
s 
\ 7 
k 
* 7 
+ 
i 7 
. 
41 
1 * 
, 
7 
b 1 
1 1 
* 
5 
100 
195 
* 
Wha 
mY 
"7 
: i 1, 
* 
*% I 
N n 
— 
m1 
4 
WF 
* 
of 
. * 
* 
= 
: 7 
Th, be 
/ 
KM 
+ 
9 
? * I 
U 
4. V3 
L, + 
1 
75 7 
5 
* 
4 4 
\ 
„ 7 
4 * 
. 
1 * 
+ 7M 
* 
9 
4 
8! if 
* 
# 
, - 
of, 
* 
þ = 
4 
q 
- 
* 
SES | 
. =”, 
e „ 
** * 
"> 
be 
= G 
: L& 
+*f ö 
» 
\ 14 
5 1 
17 KH 
1 = 
ge 
* 
1 
4 7 
** 
x of 
14 
* 
[2 
0 
49 
* 
8 93 
* 
\ . . 
6528 
x . 
7. + 
F: 
. 
#; 


= ,- * — —— — * 
5 Z mnt AE, | n 
: . ee ES: 
, x ĩͤ 
_ 2 — _—_— - 
328 = T ry = * 7 — 922 b - \oo>. 2 
— 4 ay 2 nb IIS bn — ct ES". 
- Rog ow — — 4 * 8 
PPP 


2 Hawk. P. C. 


431 ſect. 29. 


Cro. Car. 292. 


2 Bulft. 147 


tions as thoſe who give the Marks and S8 


The Law of Evidence. 


Men of eaſy Circumſtances : are © ſuppoſed 


more hardly induced to commit a- manifeſt 
Perjury. | 


Tani Credit is to „be * fro hs 


Principles, for Men atheiſtical and looſe to 
Oaths are not of the ſame Credit as Men of 
- good Manners and clear Converſation. wid 


Tran Credit is to be taken Faw their 
perfect Indifference to the Poipt in Queſtion; 


for we rather ſuppoſe: that the Favour and 


Regard to a Relation may draw a Man into 
Perjury, than that, it ſhould lie upon a Man 
wholly indifferent and unconcerned. 


Is Witneſſes are equal in Number = 
Credit, their Diſcernment muſt ariſe from 
their Skill, and will appear from the Rea- 
ſons and Accounts they give of their Know- 
ledge; for if one gives more plain and 
evident Marks and Signs of his Knowledge 
than the other, he is rather to find Credit; 
for the Memory of the other Side ſeems 
more faded, and therefore. they appear more 
raſh in taking it upon them, at leaſt they do 
not appear ſo diſtinguiſhing in their Obſerva- 


of their Memory. 


In Caſes of Treaſon or Felony no Wi 
neſſes are ſworn againſt the King; and the 


H. P. C. 264. See 3 Ioſt. 79. Tri. per Pais 472. 


Reaſon 


ofed Reaſon ſeems to be becauſe Men think it an 
ifeſt Act of Piety to fave the Life of a Man, and 

| therefore may ſtretch a little beyond their 
Knowledge, and for that Reaſon are not ad- 
their mitted to hurt their Conſciences by ſwearing ; 
ſe to and therefore it ſeems hard to make any uſe 
n of of this Rule of Law to depreciate the Affir- 
off mation as if of leſs Value than an Oath; 
a for the Party affirming declares. he was wil- 
their ling to take his Oath and cannot be admit- 


ted; ſo if no Advantage be taken of the _ 
Authority of an Oath above that of a naked * Sid 211. 
Affirmation, for that were to turn the Rules 

of Law into Oppreſſion and Injury: Where 

there is only Judgment of Member, there 
Witneſſes are to be admitted againſt the 

King, becauſe the Reaſon of the Rule does 

not extend to ſuch Caſes. 


By the now Law in Caſes of Treaſon and 1 Ann. cap. 9. 
Felony, the Witneſſes againſt the King are “. 3 
admitted to their Oaths, becauſe this Rule 
was abuſed in the late Reigns to derive a Cre- 
dibility on the King's Witneſſes as being up- 
on Oath, tho* contradicted by Men of better 
Credit upon their Words only. 


Preſumptions violent and probable, * non ef 
Faftum. 


Havinc ſpoken of living and written Preſumption 
Evidence, we now come to Preſumptions ; 


as it is defined by the Civilians, it is 
aſon * [t i not bis Deed. 


Con- 1 
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Letter A. 


uſually attend ſuch Facts, and theſe are eal- 


my Law of Evidence. 


* Comeftura ex certo figno proveniens,que lin 
adducto pro veritate habetur. When the Fact 


itſelf cannot be proved, that which comes 
meareſt to the Proof of the Fact is, the Proof 


of the Circumſtances that neceſſarily and 


led Preſumptions and not Proofs, for they 
ſtand inſtead of the Proofs of the Fact dill 
the e be proved. | 


THrest:' Preſu mptions are twofold, vides 


o. or only probable; for the light and raſh Pre- 


ſumptions weigh nothing, and therefore wy 
cannot come under Conſideration. 


Or violent Preſumption; and that is when 
Circumſtances are proved that do necellarily 
attend the Fact. 


As if a Man be found ſaddenly dead in 2 


Room, and another be found running out in 


Hawk. P. C. ch. Haſte with a bloody Sword. 


45+ ſect. 10. 


St. Tri. 18 1, 636, 2 St. Tri. 408. 3 St. Tri. 228, 229, 688, 689, 894 to 901, 


928 to 930. 


Concomitants to 


Turs is a violent Preſumption that he is 
the Murderer, for the Blood, the Weapon, 
and the haſty kinn are all the neceſſary 

uch horrid Facts, and the 
next Proof to the Sight of the Fact itſelf, is 
the Proof of thoſe Circumſtances that do 


neceſſarily attend ſuch Fact. 


Ir a Man gives a Receipt for t the laſt Rent, 


the former is preſumed to be paid, * 


A Conjefture ariſing from a Certainty, which ſupported * 
Certainty, is eftemed Truth, ITY 9 


Q — — — — 5 ©#X — I — ww: an 


Se 


b 


—— 


The Law of Evidence: 
a Man is ſuppoſed firſt to receive and take 
in the Debts of the longeſt Standing; eſpe- 
cially if the Receipt be in full of all Demands; 
then 'tis plain there were no Debts ſtanding 
out ; and .if- this be under Hand and Seal, 
the Preſumption is ſo- violent, that the Law 
admits of no Proof to the contrary ; becauſe 
that were to let a Man invalidate his own 
Deed, which our Law doth not permit; for 
here, though the Payment of the Money is not 
proved, yet the Acquittance is proved, which 
could not be without ſuch Payment. 


Every Preſumption is more or leſs vio- 
lent according as the ſeveral Circumſtances 
ſworn do more or leſs uſually accompany the 
Fact tb be proved. | 


Is there be an old Deed; and Poſſeſſion 
has always gone along with that Deed, *tis 
a violent Preſumption of a Right though the 
Livery be not actually proved; for though 
the Fact of Livery is not proved, yet the 
Circumſtances uſually attending ſuch Facts 
are really proved, that is, the old Deed and 
the conſequent Poſſeſſion. 


ISSUES. 


Wr tome now to the ſeveral Iſſues in each 
Particular Action; and firſt to the Iſſue of 
Non eſt Fadtum, and we have already con- 
lidered what is the legal Conſequence of In- 
terlineations, Raſures, and the breaking off 
Seals from Deeds. | 


* I; i; net bit Deed. 
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. e Hur now we are to conſider hat other 
e is proper upon this Iſſue. P | 


5 Co. 119. b. | Ir an Obligation is delivered to che Us 
— of another, and he diſagrees to it, by this 
Dy. 63, 757- the Obligation has no Force, and he can 
111. never agree to it afterwards, and therefore 
Dany. Abe. 514. this is no Deed, and may be given in Ef. 


pl. 1. dence on“ Non ef baftum. 
Non eſt Naben 


2 Rol. 3. Ir a Man feals an Obligation and com- 
S-e 6 Mod. 21. mands another to keep it till certain Condi- 
75, 1%. 380% tions are performed, and the Bond is del 
Sov. i vered to the Obligee before they are per: 
Sk. 27+ formed, this could never be his Bond 'til 

thoſe Conditions were performed, and there: 

fore this ſpecial Matter may be given in Evi- 


dence to prove“ Non eſt Faftum. 


2 Rol. Kür 677- AND upon * Non ef Fadtum, if the Witneſſes 

8 prove Delivery at another Place than where 
it bears Date, it doth not warrant the Iſſue; 
for this is a Teſtimony contrary to the plain 
Words of the Deed, and therefore no Proof 

2 ©0.4,5 of the Deed in queſtion. Quere tamen, fot 
the Place where the Deed was made is no 
material Part of the Deed. 


ge 255 Is Debt againſt two, and“ Non eft Faclun 


d Abr. 677, Pleaded, it is proved the Deed of one o 
pl. 20. them and not of the other, the Iſſue is main- 


tain'd, for a joint Action charges each with 


. * It in not bis Deed. 
8 22 the 


* 


The Law of Evidence. 
the whole Debt, and when the Iſſue is found 
that it is the Deed of one, it amounts to the 
total Cauſe of Complaint alledged in the De- 
claration againſt that Perſon, and conſequent- 


ly the Plaintiff ought to recover againſt him 


ſince he is proved to be his Debtor. 


163 


_ UryoN a Non oft Fattum you may give, Not 5H. 7. 38. 
letter d, in Evidence; for when the Perſon Pass, 


who delivered the Deed is unlearned, and the 
Deed is read and expounded to him in ano- 
ther Senſe than that which the Deed really 
contains, then did not the Party agree to the 
written Deed, tis not the Expreſſion of his 
Mind, nor to be accounted his Deed. 


Ir has been a Queſtion whether g Rien paſſa 3 ET. 8. 

. * - * . 3 
per le Fait, may be given in Evidence upon 2 Rol. Abr. 677, 
Non eſt Factum; for on the one Side it may ? 25. 


be ſaid that on * Non eſt Fadtum the Operation 
of the Deed is not in Debate, but whether 
the Party ſign' d, ſeal'd and delivered the Con- 
ttact alledged in the Declaration; ſo that if 
the eſſential Part of that Sort of Contract be 
proved, they take it to be a Proof of the 
Iſſue; others have ſaid that where a Deed is 
of no Effect to paſs any Right, it is utterly 
void and of no Effect, as if a Man accepts 
a Leaſe of his own Lands by Deed Poll; 
and where a Contract is void and of no Ef- 
fect, it is reputed no Contract at all. 


A Man * bound to Randolph, and the 
Plaintiff declares of an Obligation to Ralph, 


upon .* Non eſt Fadtum pleaded, it can't be 


* It is nat his Deed. 5 That nothing paſſed by the Deed. 
2 found 
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Poſt. 169, 170. 


9 H. 6: 60, 


Style 78. 
2 Co. 9. 


Rol. Rep. 188. 
20 Ed. 4, 1. a. 


cannot denote the ſame r 9: ſo * of 


The Law of Evidence. 


found the Deed to Randolph, for Nandalpb 
and Ralph are different Chriſtian Names, and 


Edward and Edmund. 


Ir a Deed be enrolled you ſhall not. plead 
Non eſt Fa Jum, for by the Acknowledgment 
of the Party it appears to be the - Party's 
Deed ; for there is that Credit given to the 
TranſaCtions in a Court of Juſtice, that the 
Party ſhall never ſay he did not acknow- 
ledge it; ſo that though this Deed be no 
Record (that is no Act of the Court in the 
Deciſion of Right and Wrong) yet it is in 
Court, and ſo far to be credited that the 
Party ſhall never deny the being of ſuch a 
Deed ; but the Party may avoid the Opera- 
tion of ſuch a Deed by POTTY Poſſe 
per le Fatt. 


Ir a Man was blind and the Deed miſread 
to him, he may plead * Non eſt Fat#um, and 
fuch Evidence will maintain the Iſſue, for 
then *tis indeed n none of his Contract. 


A Stranger to a Deed ſhall not. "lads a 
general or ſpecial * Non eſt Factum, as that the 
Seal-is ſevered from the Deed, and $ Int, 
Sc. but he ought to plead T Riens paſſa per le 
Fait, for a Man ought to try the Validity of 
a Stranger's Deeds no further than they re- 
gard his own Intereſt, and therefore he can- 


not deny the being of ſuch a Deed, but only 


the Operation of it as to himſelf. 
t js not bis Deed, + That nothing paſſed'by Nine of the Deed. 


Ss, - 
W [8-- | E obs © 
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Tur Plaintiff declares of a Bond dated 59! 4:4 


the 24th upon *-Non ef Fadum, the Jury find co Jac. 136. 


a Bond dated the 24th and delivered the 
27th, this is a finding of the Deed declared. 


Ueon * Non eſt Faftum a Man cannot give 5 © ung. 


» Raym. 315. 


Infancy in Evidence, but he muſt plead it, Plowd. 668. 


and conclude to the Court with an + Hoc pa- 1 Kcb. 22 4 * 


ratus eſt verificare, for the Infant is in Law 
reputed to have a contracting Power for his 
own Benefit, and to bind all the perſonal 
Eſtate which is his own, and therefore has 
Power to avoid his Agreements or not; and 


therefore this cannot be ſaid to be a void 


Agreement, and ſo the Iſſue is not proved 
by this Evidence, ſince the Iſſue denies any 
Agreement at all. 


Bur Coverture may be given in Evidence, R. 4. 40. 
on * Non eſt FaFum, for the Wife has no Will Ti + 
of her own, but is ſubje entirely to the Wir 
Power of the Huſband, and he is to make 
all Agreements that bind the Perſonal Eſtate 
of the Huſband ; and therefore at the Time 
of the making it is no Deed at all. | 


A Man cannot give Dureſs in Evidence ce 1g. 
on * Non eſt Factum, for the only Point in Iſſue Ploud. 68. 
and the Controverſy on * Non eſt Factum is 
whether the Deed declared on be the Act of 
the Party; fo that when the Act is proved 
to be done, the whole Matter denied by the 
Defendant is proved to the Jury; but if 
there be any other Circumſtances to deſtroy 


0 1: is not bis Deed, * This be is ready to verify. 
3 that 


IC 
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5 Co. 119. 
Hob. 366. 


3 Co. 59. 


Al. 58. 


2 75 


Moor 43. 


1 H. 7. 15. 


8 Co. 119. 


The Law of Evidence. 
that Act and avoid its binding Force, that 
muſt be ſhew'd to the Court, that the Court 
may judge, and not the Fury, whether 21 
are ſufficient to avoid that Deed.” | 


Wurz an Act of 1 declares 4 
Bond to be void, as Sheriffs Bonds againſt 
the Statute of 23 H. 6. and uſurious Bonds 
againſt the Statute of 13 Eliz. yet this Mat- 
ter cannot be given in Evidence on * Non ef 
Factum, but muſt be ſpecially pleaded and 


ſhewn to the Court to judge of; for where 


a Statute declares a ſolemn Act to be void, 
it is not to be conſtrued ipſo fatto void, but 
to be voided upon Appearance, to the Cour 
to be within the Circumſtances mentioned in 
the Statute for it were prepoſterous that the 
Statute ſhould be referred to the Jury that 
are not Judges of the Law. 


Ir the Deed be only voidable, the general 
Rule is, that you muſt conclude to the Court 
with Judgment, $/ ao, becauſe the Court 
may judge whether you have offered ſuch 
Matter as will amount to the avoiding of the 
Deed; and the Law is the ſame whether 
voidable at Common Law, or void by Act 
df Parliament. 


Wukgr the Controverſy relates to the 
Signing, Sealing and Delivery of the Deed by 
the Defendant, he pleads “ Non eft Fadin 
generally; bu antiently where the Deed 
was ſigned, ſealed and: delivered, yet was 


* It is not bis Deed, + Inflantly. & Whether the Adio. 
originally 


The Law of Evidence, 
originally void by Matter *-dcbors, as by.Rea- 


ſon of Coverture, or becauſe the Party had no #4 u. 4. $0. 


Right in the Thing transferred by the Deed, 
or became void afterwards by Raſure, Inter- 
lineation or Addition, there the Defendant 
muſt have pleaded the Matter ſpecially, and 
concluded Þ1/int non eſt Fadtam; and this was, 
that the Plaintiff might be appriſed to the 
Point of Defence; for ſince there are fo 
many various Ways to make the Deed null 
and void, if all of them might be gen in 
Evidence upon the Non eſt Fadtum generally 
pleaded, they thought that the Plaintiffcould 
never come prepared to falſify the Evidence 
of the Defendant, and ſo might be liable to 
a Surprize when he had Right; and there- 
fore they thought that Notice muſt be given 
of ſuch foreign Matters as theſe, it you 
would have them given in Evidence. 


AnoTarRr Reaſon why this ſpecial Con- 
cluſion with an Þ int non eſt Faftum' was an- 
ciently referred to the Court was this, be- 
cauſe it generally contains Matter of Law, 
which if it had ariſen upon Proof of the 
Fact, is to be referred back to the Court by 
Demurrer to Evidence or ſpecial Verdict, and 
therefore it is very reaſonable, that the Doubt 
of Law ſhould be offered to the Court origi 
nally; but at this Day the Law is otherwiſe. 


Ir a Man pleads, Delivered as an Eſcrow, 
and concludes ſpecially Vnt non eſt Factum, 16. 
the general Way is to put it to the Jury, 


* Outrwardly, I So not lis Deed, & Not bis Deed. 
M4. becauſe 


rown's Anal. 
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becauſe it is in Effect to ſay there was ng 
Deed at all; but they may put it to the 
| Court, by an * Hoc paratus eft verificare, be- 
7 cauſe the Court judge whether he exhibited 
b | ſuch Matter as will make the Deed of no 
| Effect at all, and therefore ſuch a Pleading 
as this is not apprehended to be vicious. 


Toy 112. But if you plead a breaking of the Seal, 
Dali = razing or any Addition after Delivery, you 
may conclude ꝓ int non eſt Faitum, but the 
better Pleading has been reckoned to conelude 
to the Court with Judgment, 5% a#io, be- 
cauſe the Deed is not ſo apparently void, but 
that it ſcems neceſſary to put it to the Court, 
whether thoſe are Circumſtances that would 
avoid it, or he muſt give it in Evidence on 


Non eſt Factum, for it diſproves the Deed. 
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$4. 450. Ir a Man pleads that the Obligation was 
- Keb. . made to another, and not to the Plaintif, 


this is ill, becauſe it amounts to the general 
Idue of Nan eſt Factum. 


C:o. El. co. Ik a Man pleads ** 9yod faltum predis. 

ne: was made and delivered without Date, and 
that the Plaintiff added a Date, and Vnt non 
e Factum, this is not good, for at the Begin- 
ning of the Plea, he confeſſes it to be his 
Deed, apd to be made and delivered by him, 
which at the latter End he denies, and ſo i it 


is repugnant. 


Ir a Man confeſſes the Obligation, and 
pleads an Acquittance, he cannot conclude 


* This be is ready to werify. Þ So not I Deed, & VWhether the 


Nn. 


Hun. || Not bis Deed, ** That the Deed afercſaid: 
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Int non oft Faftum, but Judgment Þ ff a, | 
for it is really his Deed, tho? it be avoided by 

a contrary Agreement, which muſt be exhi- 

bited to the Court to judge of, ſo that the Va- 

lidity and Effence of a lawful Contract may be 

ſeen by the Court, before the Truth of the 

Fact be called in Queſtion before the Jury. 


A Man declares of an Obligation made to 4 Hl. ,. . 
himſelf, and on & Non eft FaFum pleaded, the Sid. 450. 
Jury find an Obligation made to another of 

the ſame Name, this warrants the Iſſue, for 

the only Queſtion in this Action is, whether 

the Deed profered in the Declaration be the 
Deed of the Defendant; for if it were his 

Deed, ſealed and delivered to another than 

the PlaintifF in the Action, he ought to con- 

feſs the Truth of the Deed, and avoid it by 
pleading the ſpecial Matter. 


Tur ſame Law if they find the Obliga- ar. 47. 
tion made to the Plaintiff and another, and Sul. 78. 
that he brought the Action as Survivor; but 
here the Defendant might demand Oyer and 


Demur to it. 


Bur where a wrong Party is fued, that 
beats the Name of the Obligor, he may plead 
Non eft Factum, for then it is not any Deed 
at all of his. eta i 


ThE Plaintiff brings an Action againſt Dyer 279. Fl. 9. 
V. S. on & Non eſt Factum the Jury find a ſpe- — Jac. 558, 
cial Verdict, that V. S. entered into an Obli- ov. 43. 

* So not bir Deed, + Whether the Action, & Not bis Deed, 


* 


gation 


- 


The Law of Evidence: 
ion to the Plaintiff, by the Name of 2.3 


gation 
des V., 164. this is found for the Defendant, becanſe the 


Nel. Abr. 872. Jury do not find it the Obligation of . 


35 H. 6. 9. b. 


' xx Co, 26, 27. 


or the Jury cannot take upon them any Fad 
contrary to the Specialty put in Iſſue, and by the 
Specialty it appears to be the Deed of T. &. 


Ir the Defendant pleads * Non eſt Fafum, 
and further Demurs upon the Obligation, the 
Demurrer is void, becauſe no Man is allowed 
a double Plea, to alledge the Fact to be falſe, 
and that the Charge is contrary to Law, but 
he muſt take one Plea that he thinks moſt 
advantagious ; for if he ſhould be allowed 
ſeveral Ways of Defence, it would multiply 
Contention infinitely, as we find by the 
Practice of the Chancery, where they judge 
upon innumerable Circumſtances, and never 
reduce the whole Weight of the whole Cauſ 
to one Iſſue, ; N 
Dzx againſt G. B. Executor of J. B. ona 
Bond made by J. B. the Defendant pleads 
+ Quod Scriptum prædick. non 7 Fattum ſuun, 
whereas he ought to have ſaid, & Non eſt Fat. 
tum J. B. After a Verdict this was held to be 
good, becauſe. (his) ſhall be intended his, 
that the Plaintiff declares on, and that was 
the Bond of the Teſtator, ſince the Jury in 
their Verdict have confirmed the Relation to 
that Bond in the Declaration. 


On * Non eft Fafium generally pleaded, 4 
Man may give the ſpecial Matter in Evi. 


® It is not bis Deed. + That the Writing aforeſaid is not bit 
Deed. & It is not the Deed of. | | 
- dence, 


— 1 *.! DME. nn EY 


at Was 
ury in 
tion to 


ded, 2 


Evi. 
is not bu 


dence, 


The Law of Evidence. 


dence, as Razure, Interlining or Addition, 


for it is not n to plead any Matter or 
Thing ſpecially, but what is exhibited to the 
Court, to judge of, and ſuch Plea concludes 
with an Averment, That you. are proved ta 
verify; and the Reaſon is, becauſe it ſeems 
incongruous, to make that abſolutely neceſ- 
ſary to be ſhewn to the Court, which is ſnewn 
to them in vain, and that doth not come-un- 
der their Judgment; now when they ſhew 
that the Deed is void, you ſhew that it is 
none at all, which amounts to the general 


Iſſue of * Non eſt Fatum, and therefore you 


muſt conclude not to the Court, but to the 
Country; from whence it follows, that it 
cannot be abſolutely neceſſary to ſet it out to 
the Court, ſince it is concluding to the Jury, 
and not offered for their Judgment and De- 


termination. 
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Is Debt an Obligation, the Defendant W. Abt. 683. 


pleads generally Von eft Factum, he may give 
in Evidence the ſpecial Matter to prove that 
it was not his Deed, as that he ſealed it, and 
commanded B. to keep it, till Conditions 
performed, and that the Plaintiff took it be- 
fore the Conditions were performed. 


Ir two Men are jointly bound in an Obli- 
gation, and one only is impleaded, on * Nox 
et Factum, he cannot give this in Evidence, 
for he did ſeal and deliver the Deed, and fo 
he hath contracted though not ſolely, and 
this ought to be pleaded in Abatement, 


. is not bis Deed. 
other- 


Sid. 420. 
Co. Lit. 283. 8. 
5 Co. 119. 
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g Vent. 151. 


Moog 43, 


The Law of Evidente. 
otherwiſe it ſhall be intended that he is a 
lawful Defendant, having admitted himſelf to 
be ſo; by the en in Bar to the Debt, 
and the other ſhall be intended not to have 
ſealed, or if he did, that he is dead, and = 
Covenant ſurvives, 5 


Bur if an Aſſumpfit was 1 to 11 
made by one, and upon Iſſue they prove a 
Contract made by two, this ſeems not to main- 
tain the Declaration; and the Reaſon of the 
Difference is, that upon every Contract with 


Solemnity, there is a Profert made of it to the 


Court, ſo that it appears to be the fame in the 
Declaration and in the Evidence, and if there 
were a material Variance, it might be taken 
Advantage of by the Demurrer; but where 
there is no Profert made of the Contract, there 
the Defendant doth not know what the Plain- 
tiff intends to prove, and therefore he muſt 
prove the ſame Contract that was alledged 
in the Declaration, without any ſubſtantial 
Variance, and nothing can be inferred from 
the Defendant's pleading in Bar to this ſole 
Contract, for he did not know till he comes 
upon the Trial, that the Plaintiff intends to 
charge him with a Joint Contract. 


Ix Debt upon an Obligation, the Defen- 
dant pleads that there was a Schedule an- 
nexed to this Obligation, the which Schedule 
is diſannexed to the Obligation, and * Vin 
non eſt Factum, this is not good, for here he 
canfeſſes the Deed, and avoids it by ſaying 


So not bis Deed. 


r.08 


The Law of Evidence. 
not that the Deed itſelf is' altered; for then it 
were not his Deed,” but by ſaying that the 
Appendices relating to the Deed are altered, 
which confeſſes the Deed, and therefore can- 
not in the ſame Breath be denied; but this is 
a good Plea, if he had conluded to the Court 
with Judgment * | a#io, for it allows that 
there was ſuch a Deed, but at the ſame Time 
declines the Plaintiff's Action by ſaying that 


he himſelf altered the Appendices thereunto 


relating. 


Bur on + Non eſt Factum, if the Seal were 
broken off after Plea pleaded, it is the Deed 
of the Party. —_ 


$ Solvit ad Diem. 


2dly, Tur ſecond Iflue is that of $Solvit 
ad Diem; and to explain this Iſſue, it is to 
be conſidered, that when any Contract is 
founded on a Specialty, it cannot be diſſol- 
ved but by Specialty; for every Contract 
maſt be diffolved by the ſame Solemnity and 
Notoriety that it was made; otherwife there 


is more Evidence to ſuppoſe the Continuance 


of the Contract, than the Diſſolution; there- 
fore on a fingle Bill you cannot plead a 
naked Payment without a Diſcharge in Wri- 
ting, becauſe there is a folemn Contract by 
which you are charged, and there cannot be 
any Diſcharge but by Matter of equal Solem- 
nity; but you may plead Payment at the 
Day, becauſe the Condition is contained in 
the very Contract itſelf, and upon that Mat- 


* Wh:thes the Aion, F It it not bis Deed. 8 Payment at the Pay. 
der 
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Keb. 471. 
14 Abr. 145. 


V Poſt. 
Moor 68. pl. 18 3. 
Halt 46. 

Toth. 273. 


2 Ed. 3 3. 


Lit. Rep. 54. 
Hetlcy 46. 


2 Krb. 249. 


pleading the Act required in the Condition, 
then is the Contract diſſolved by ſomethi 


The Law of Evidence, © 
ter of Fact, the Force of the Contract de- 
pends, and when you diſcharge yourſelf by 


ariſing out of the Contract rſelf, which 2 
the ſame Thing as if it were diſſolved nb 
Contract of equal Solemnity. 


WIIRI I am bound to pay a Sum of 
Money to two, Payment to any of them is 
ſufficient, becauſe a Man cannot OY the ſame 
to two ſeveral Perſons. 


 Paywznrt to a Scrivener, eſpecially if he 
has the Bond in his Cuſtody, is good; fot 
the Payment to another for me, is a Pay- 
ment to me, and he appears to be deputed 
to receive this Money, by * the Bond 
in his Cuſtody. 


Covprriox to pay Money to the Obligee, 
and the Pariſhioners of Dale at ſuch a Day, 
Payment to the Obligee and two of the Pa. 
riſhioners is well enough, for this anſwers the 
Condition hnce e two 1s the plural Number. 


Coxpiriox to pay ten Pounds to 4. 'ti 
a good Performance to pay it to his Deputy, 
nam Wiequid agitur per alium agitur per ſe. 


Taz Payment to the Scrivener who has 
the Bond is + prima Facie a good Payment, 
becauſe he appears to be intruſted to receive 
it; and therefore on ſuch Evidence the Mo- 


* For whatever is done by another, is done by oneſelf. 
+ In appearance. 
. ne 


T2 4 Te =» Of Fr Ms 


PAaCSCT HOO 


no oLÞDp©gaS5e©CMHHYIAMO 2 2 


\ 


— 


ney is preſumed to have come to the Party's 
Hands; but if it be proved on the other 
Side, that the Scrivener broke, ſo that the 
Money was never paid to the Plaintiff, this 
is no Payment at all to the Plaintiff; but 
where a Man gets Judgment, Payment to 
his Attorney is well enough, for he is nor 
only intruſted, and put in the Place of the 
Creditor to get Judgment, but ro take the 
Effect of that Judgment, and ſince the At- 
torney might take out Execution, he may 
take the Payment of the Money inſtead of 


the Execution, therefore the Debtor ought to 
be indemnified by the Law. 
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Taz Condition was to pay Money at a Moor 47. 


certain Day and Place, and Payment was 


Cre. Elis. 14. 
Dy. 222. 


made before the Day, and an Acquittance contra. 
given in Evidence; this was adjudged, not Stra. 622. 


2 Stra. 954. 


to maintain the Iſſue, becauſe the preciſe Hardw. 135 


Day is Parcel of the Iſſue; but it is there ſaid 
they ought to plead the Payment ſpecially, 


and the Acceptance of the Plaintiff *; but 
where the Solvendum of a Bond is Future, 
a Man may plead Payment before the Day, 
and that nothing is in Arrear, becauſe the 
Day is gone, and taken away by ſuch Pay- 
ment, but the Condition 1s not actually per- 
formed in the other Caſe. 


* But now by Stat. 4 An. c. 16. ſe. 12, where an Action of 
Debt is brought upon any Bond which hath a Condition or Defex- 
zance to make void the ſame upon Payment of a leſs Sum at ® 
Day and Place certain, if the Obligor, his Heirs, Executors or Ad- 
miniſtrators have, before the Action brought, paid to the Obligee, 
his Executors or Adminiſtrators, the Principal and Intereſt due by 
the Defeazance or Condition of ſuch Bond, tho” ſuch Payment was 
not made ftriftly according to the Condition or Defeazance ; yet it 
ſhall and may nevertheleſs be pleaded in Bar of ſuch Action, and 
mall be as effectual a Bar thereof as if the Money had been paid 
at the Day and Place according to the Condition or Defeazance, 
and had been fo pleaded, 


DeBT 


— - 


— i ' ww - 
” 7. . rr 
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xo. Eliz. 884. 
| gd 41. 

and Stud. 
Dial. iſt. chap, 
12. 


The Law of Evidente: 


\Dezr. on an Obligation of two hundred 
Pounds, Defendant. pleaded that after the 
Day of the Writ purc chaſed, viz. ſuch a Day; 

apud, Ec. he paid to the Plaintiff ſixty 
Pounds, Parcel thereof which he received; 
Judgment ＋ de Brevi, &c. upon ſpecial De- 


murrer, adjudged for the Plaintiff, becauſe 


Dy. 25. b. 51. 
Met 12. 


5 Co. 117. b. 


the Defendant did not ſhew any Acquittance 
or Releaſe, proving this Payment, which if 
he had done, the Writ would have abated 
for the Whole; but ſince he did not produce 
any Deed of Acquittance, his Plea ſhall be 
no more than a naked Avermenty which can 
never overthrow any Obligation which is of 
an higher Nature, and conſequently cannot 
abate the Writ which is founded on it. 


Is Debt on a ſingle Bond; Payment with 
out Acquittance is no Plea; for the Bond 
being a Contract with Solemnity, cannot be 
avoided by a bare Averment wich is inferiout 
in its Nature to it; otherwiſe' in Debt on an 
Obligation with Condition ; for there by the 
Nature of the Contract and the expreſs Agree- 
ment of the Parties, Performance of the Con- 
dition is to be a full Diſcharge of the Bond; fo 
that if the Performance be pleaded and pro- 
ved, 'tis a full Bar without producing any 
Deed of equal Solemnity with the Bond to 
overthrow 1t. 


Is Debt on an Obligation of ten Pounds, 
the Defendant pleads that one H. was jointly 


bound with him, to whom the Plaintiff had 
At. + Of the Writ, | 
made 


S S. S Fa Ka PCS SS K. 


De Law of Evidence. 


made an Acquittance bearing Date before the 
Bond, but delivered after it, in which he ac- 
knowledged the Payment of twenty Shillings 
in full Satisfaction of the ten Pounds, and ad- 
judged a good Bar; for if a Man acknow- 
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ledges himſelf ſatisfied by Deed, it is good 


againſt him, though he has received nothing, 
ſince he ſhall not be allowed to contradi 


what appears under his Hand and Seal. 


ConviTion to pay ſeventy Pounds, wiz. 
thirty-five Pounds at one Day, and thirty-five 
Pounds at another Day at the Temple Church 
the Defendant pleads Payment of the ſeventy 
Pounds at Ludlow, * ſecundum formam et ef- 
fetum; and held good; T reddendo ſingula 
fingulis, as if he had pleaded Payment of the 
ſeveral Sums at the ſeveral Days. 


Drzr on a Bond by a Biſhop, the Defen- 
dant pleads he paid the Money at the Day, 
to J. S. Bailiff of the Plaintiff, and by his 
Command, and avers that this came to the 
Uſe of the Biſhop ; this Averment makes the 
Plea double, for if the Bailiff receives this by 


Cro. El. 281. 
2 Danv. Abr. 


2 50. pl. 14. 


22 Ed. 4. 25. 2 


Bro, title Condi- 


tion pl. 181, 


Command from the N though it does 
ſe, 


not come to the Biſhop's yet *tis a ſuf- 
ficient Diſcharge to the Defendant. 


Quere, whether a double Plea, for, that 
it came to the Uſe of the Biſhop, ſeems to 
be a Surpluſage. ET IR 


DeBT upon a Bond, the Caſe was, that the — 
Defendant did owe to the Plaintiff a certain 


2 22 to the Form and Eſect. + By giving each particular 
| | N Sum 
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Cro. Jac. 585. 
Danv. Abr. 353. 
pl. 2. 


Cro. Jac. 549. 


2 Rol, Rep. 135. 


Palm, 74+ 


F 


The Law of Evidence. 

Sum of Money by Bond, and certain'Money 
for Wares ſold, and at the Day of Paymeit 
on the Bond, he tendered the Money according 
to the Bond, which the Plaintiff accepted, and 
ſaid it ſhould be for the Book Debt, arid net 
for the Bond Debt, but the Defendant faid he 
paid it on his Bond, and no otherwiſez but the 
Plaintiff crofs'd his Book, and brought Debt 
on the Bond ; and adjudged againſt him, for 
the Defendant is to appoint the Manner of 
Payment. een eine 


lx Debt on a Bond of two hundred 
Pounds, conditioned to pay one hundred and 
five Pounds, c. the Defendant pleads Pay- 
ment of the aforeſaid Sum of one hundred 
Pounds at the Day; the Plaintiff replies, 
* quod non ſolvit pred. one hundred and five 
Pounds, Þ et hoc petit, &c. and it was found 
for the Plaintiff, and Judgment given for 
him, which was afterwards reverſed, becauſe 
the Plaintiff and Defendant do not join in a 
Point, and therefore there is no Iſſue not 
Verdict upon it. . 


Bor where the Defendant pleads, to Debt 
on Bond, Payment of fifty Pounds on the 
14th of June, Sc. and the Plaintiff replies 
that he did not pay the fifty Pounds the ſaid 
14th of Auguſt & ſupradif? quas ei ad eund. 
diem ſolviſſe debuiſſet; and Verdict found that 
he did not pay it the 14th of June, yet it is 
no Error, for the Defendant's Plea was accor- 
ding to the Condition, and the Plaintiff's Re- 
plication || quod non ſolvit the ſaid 14th Day, 
 ® That be did nor pay the aforeſaid. + And rhic be praye, Ge. 


Aboveſaid, which be ought to have paid bim che ſame Day. 
That Z did net pay. 23 uy F 


WH 


Bn 0Q0O = oo n= r= oe 


TSF 82 


” WW 
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3 e 
The Law of Evidence. 
was good, for the Word ( Auguſt) was ſ 
fluous, and * predict. 14th Die, without a. 
had been ſufficient ; but in the former Caſe 
there was another Sam in the Plea of the De- 
fendant than” was in the Condition, and an- 


other Sum in the Replication than was in the 


Bar, ſo that there could be no Iſſue. 
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In Debt on an Obligation the Defendant d Car. 316. 


pleads f Solvit ad diem, & de boc ponit ſe, &c 


: predid. m_— fimiliter, and in Error 35 215. 


'twas * inſiſt on that the Defendant ought to 
have concluded his Bar with & et hor paratus 
ef verificare, and then the Plaintiff ought to 
have replied, || Non ſolvit et hoc pet. Sc. fo 
there had been an Affirmative and Negative; 
but rejected, for there is an Iſſue, and the 
Error is only in the Formality of joining it, 
ſo that is aided by the Natute of Jeofals 


Keb. 759, 7 
Raym. 93. 


8 Abr. 354. 


On this Plea „ Sgoldit ad Diem Payment muſt But this aided by 


be proved on the very Day the Money is pay- 
able by the Bond, becauſe the Penalty is for- 
feited, and the Bond made abſolute at Law 
if the Money be not paid the very Day, 
though ir ſhould be paid the Day after the 
Day it is made payable by the Condition. 


++ Non afumpfit infra ſex Annos. 


We now come to the Iflue of ++ Non af- 
ſumpſit infra 1 Annos. 


"wy aid 14th * tif ub the her a 
puts bimſelf, Fe. — — dath the — 
Eee: * verify. Ther 771 . and thit be 
Ec, The b, paid at be did not 
— | 


Tris 


the Statute for 

the Amendment 
of the Law. 
See before 123. 
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180 © The Law 28 Evidence. 
March 157, 158. w 8 * 
. _ Tuts Iſſue 15 8 on the Statute oſ 
. 21, Jac. c. 16. and lies in all Actions on the 


Ilutt. 100. 


Hetl. 140. Caſe, and the Reaſon of the Statute is, be- 
Carth. 136. cauſe the Debt muſt be ſuppoſed to be paid 


Srnd. 37, 38. it the Action be not brought within that 
Mod. 9, 245. Compaſs, for Witneſſes may die or change 
2 Mod. 212. their Abode, ſo that it may be a very hard 
3 oa, 2s, Thing to prove the Payment of the Debt; 
Show. 341, and ſince the Law Wager is avoided by gi- 


8 6. 
Cie. Cin. 11g, ving the Aſſumpſit, it is convenient to hmit a 


141, 160, 2459 Time in which if. the Debt was not demand- 
295z , 

—— + <a ed, Payment ſhould be ſuppoſed. | +») 
Vein. 456. ' : 15 2 

2 Vern, 694, 69 f. 2 Vent. 185. 3 Lev. 248. * Salk. 28. 11 Mod, z, 
6 Mod, 309, 310. 2 Salk. 422, 424- | 71 


Tun Iſſue doth not ive on any: Aſſumpſt 
between Merchant and Merchant, for the) 
may have occaſion to truſt, one another much 
longer, and therefore theſe Perſons are ex. 
_— by the Statute. 0 


1 Tuis Iſſue is pleaded either by Way 10 
Lis, Plena Negation to — Declaration, and then it is 
_ pleaded, that the Defendant * wet et defenai 
vim et injur. quando, &c. et dicit quod ipſe non 
aſſumpfit ſuper ſe ad aligned Tempus infra ſex 
Annos ante Diem impetrationis brevis originalis, 
et de hoc ponit, Sc. or elſe they may plead it 
by Way of Bar, and then it is, Þ et dici. 
quod Predifr, querens Actionem ſuam \predif. 


znde verſus eum habere non debet, quia dici 


that be did not aſſume upon himſelf, at any Time within fix Years 
the Day of obtaining the original Writ ; and of this he puts himſelf, 

+ And ſays, that the aforeſaid Plaintif ought not to have bis Addis 
aforeſaid hereof againſt bim, becauſe be ſays, that he did not undertali, 
Sc. ard this be is ready to werity, Sc. 


— ant defends th: Force and Injury, when, Oe. 7765 
c 


quod 


©. © 


BEETTS 


D 
2 


0. 


Ut 
nd- 


The Law of Evidence. 
quod ipſe non aſſumpſit, Ic, et hoc paratus vft 
verificare, &c. and the Reaſon'why.either Way 
of Pleading is allowed, 'is becauſe that it is a 
direct Negative to the Plaintiff's Declaration 
in the Giſt of the Action, and therefore it 
may properly conclude to the Iſſue, there 
being a direct Negative contrary to the Plain- 
tiff's Affirmation; and becauſe it exhibits a 


Statute Law to the Court in Diſcharge of the 
Plaintiff's Demand, it may be pleaded in Bar. 
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On the Iſſue of * Non offump/i infra ſex Tri. per Pais 


Annos the Defendant proves a Debr of nine L. E. 165 Hz. 


* 


Pounds ten Years ago, and an Acknowledg- 

ment of the Debt within ſix Years, and an 

Offer to pay five Pounds for the whole; the 

Plaintiff was nonſuit, for the Acknowledgment 

of the Debt is no more than he does by his 2 Wet. f- 

Plea; but there muſt be a new Promiſe of tze 

Debt within ſix Years to make the Action 

hold; and here the Promiſe or Offer to pay 

five Pounds, gives no Action for the nine 

Pounds. | 3 
BuT the Confeſſion of the Debt within the: vent. 152. 

Time is Evidence of a new Promife (though r. * 

it is not of itſelf a new Promiſe) if found by Carth. 470, 477. 

ſpecial Verdict; for that may be Evidence {Moa.242 26 

ot a new Promiſe to a Jury to induce them 2 —_— 

to believe there was ſuch a Promiſe, which I. E. 26. Pl. 5; 

when ſpecially found to the Court will not ©; Pre. 385, 


amount to a Promiſe in expreſs Words. 1 Mod. 37. 
12 Mod. 223, 
224, 557» 577 578. Gilb, Hit. C. P. 54, 


. _ Carth. 471. 
DecLararion in Aſſumpſit by the Exe — lo 


cutor for Monies due to his Teſtator, and — Raym- 
; | . 1101. 


e did not urdertake wvitbin ſix Years, 11 Mod. 37. 


N 3 the 
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De Law of Evidence. _ 
the Aſſumpſit Part is laid to the Teſtatot in 
his Life Time, on * Non aſſumpfit infra ſex 
Annos, an Aſſumpſit was proved to the Tef. 
tator eight Years ago, and the Promiſe re- 
newed to the Executor within the fix Years, 


and allowed to maintain the Iſſue, though the 


3 Vent. 157. 
Tri. per Pais ; 
6th Edit. 374, 


{Ut 170. pl. 56, 


undertale 


Aſſumpſit in the Declaration was laid to the 
Teſtator only; for the Aſſumpſit'to the Exe. 
cutor, the Repreſentative of the Teſtator, is 
an Aſſumpſit to the Teſtator himſelf, and 
maintains the Iſſue. | 


An Þ Indebitatus Aſumpſit againſt four, they 
rr $ Non aſſumpſer infra ſex Annos, and the 

vidence is, that they all aſſumed out of the 
Compaſs of the ſix Years, and that one af- 
ſumed within the fix Years ;z and the Verdict 
found that one did afſume, and diſallowed; 
for he muſt ſue them all, elſe he would vary 
from his original Contract, and cannot 
they all aſſumed within fix Years, and conſe 
quently cannot prove the Contract in the Iſſue. 


Ver quere, whether he ought not to ſue 
one only, it being a new Contract on the old 
Conſideration. | 


| Non Aſſumpſit. 


GENERAL Iſſue, and that is | Non aſſumpſit, 
which denies that you took upon you to pay 
that wherewith you are charged in the 2 
claration; this Action doth not charge a Man 
with a Debt, for if a Man in caſe of ſimple 
Contract were charged with a Debt, he would 


* That be did thin fix Years. ? being 
intited. & Ther hy 4 na ofeme within Jr Feore te did 


2 diſcharge 
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The Law of Evidence. 


diſcharge it by Law Wager; but it charges 
a Perſon with the Damage for nor perform- 
ing of that Promiſe on which he depended, 
which being a Charge that ſuppoſes a Deceit 
or Injury, there was no Law Wager allowed. 


1 $2 : 


Urox an Aſſumpſit, Covenant under Hand * 
and Seal to pay the Money, is no Evidence, Hob. 234. 


nor is any Specialty or Matter of Record, or Hut. 
|  Brownl. 14. 
any Contract for Rent. Oro. Car. 343. 
I | ones 329. 
Dany, Abr. 30. pl. 9, qi. pl. 13. 


Tux Wife cannot by her Contract bind 35% 229, 128. 
the Huſband, for the Huſband is the ſupe- Brownl. 4. 


rior and governing Power, and the Law has e 717. 


intruſted him with the Conduct of the whole Keb. 69, 80, 87, 


Family; and therefore the Wife's Acts in — = — 
bargaining are wholly void, and if found by 482. 


ſpecial Verdict are not ſufficient to bind the Vent 24. 2 
Husband. ; A2 Vent. 165. 


Bur the Act of the Wife contracting is Ibia, and ſee 
preſumptive Evidence to perſuade the Jury =_— EP 


of the Contract of the Husband ; for if the Latch 326. 


Husband permits another to contract for him, ark 3 


it is his own Contract; and where the Wife Yelv. 266. 
cohabiting with the Husband takes up Goods 1 
in his Name, this * prima facie is to be pre- 335, 04. 


ſumed the Contract of the Husband, for it 2 " 


is to be preſumed that the Husband will truſt Rol. Abr. 6. 


. . . 6. 
ſo near a Relation to act for him. 8 116, 
| 213, 
6 Mod. 239. 2 Show. 283. 10 Mod. 6, 33 70, 163, 205, 245. 11 Mod. 241, 
Gild. Eq. Rep. 1, 145, 149. 2 Mod. ape. 24 55 3725 80g. f 9 Mod. 6, 7, 31, 42, 
43, 104. Pre. Ch. 502, 503. Eq: Abr. 61. Ld. Raym. 444, 445. 2 LA. Raym. 
1006. Stra. 127, 647, 706. 2 Stra. 875, 1122, 1214. Will. Rep. 482, 433 
3 Will, Rep. 269, 273, 339» 409, 412. 2 Barne's Notes C. P. 72, 74, 80. 
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Ibid. 


Ibid. 


The Law of eie 


Bor if at the Time of the Contract the 
Wife were abſented from the Husband, this 
is ſo far from being the Contract of the Huſ. 


band, that it is rather the contrary ; for it 


cannot be prone that a Husband ſhould 
truſt a Wife eloped as his Agent to act for 
him, ſo that her contracting in his Name, is 


no Evidence to charge him. 


Tux uſual Employment of the Wife, co- 
habiting with the Husband, is good Evi- 
dence, but this is no concluſive Evidence, for 
poſſibly ſhe might have been always imployed 
with ready Money, ſo that it is ſtill a ſtronger 
Evidence if the Husband has paid the Debts 
of the Wife where ſhe has been truſted. 


AGain that the Things were neceſſary for 
the Husband and Wife, and the Family, is 
good Evidence of a Contract to bind the 
Husband, but yet not conclufive Evidence; 


. for though the Things are of Neceſlity, yet 


poſſibly that Neceſſity might be otherwiſe pro- 
vided for; and they muſt be neceſſary not 


only for his Degree, but to his Eſtate alſo, 


to make the Evidence more concluſive, 


AGAIN, it is good Evidence to prove the 
Contract of the Husband, to prove that the 
Things bought by the Wife, came to the Uſe 
of the Husband and his Family, and yet this 
is not abſolutely concluſive, for poſſibly he had 
no Notice that they were bought on Credit, 
otherwiſe he would not have uſed them, 


Sa 


The Law of Evidence. 185 


' 80 if the Husband be abſent from his Fa-1bia. 


mily, and Things are bought by the Wife, 
this is good Evidence to prove to the Jury 
that the Wife did contract in the Place of her 
Husband; but this is not abſolutely conclu- 
ſive, for poſſibly he left ready Money, or 
made ſome other Proviſion for his Family. 


Ir the Husband forbid any Perſon to truſt,,., 
his Wife, and he do truſt her, this is an Evi- L. Ram. 404. 
dence that the Husband never deſigned to“ 
contract with him by Means of his Wife, and 
therefore he cannot charge the Husband on 
any ſuch Contract. 


THERE is a great Difference between Evi - ma. 
dence offered to the Jury, and offered to the 
Court on a ſpecial Verdict; for if the Jury 
ind that the Wife contracted for Neceſfarics 
in the Abſence of her Husband, this is good 
Evidence to perſuade the Jury that the Huſ- 
band did contract, and that his Will was 
concurring and went along with her in this 
Tranſaction; but if this be found and of- 
fered to the Court, the Court cannot judge 
it is the Contract of the Husband, for the 
Jury are the only Judges of the Fact, and 
they are to make the Deductions and Con- 
cluſions as to the Truth of the Fact from the 
Evidence as it lies before them. 


Bur che Court eannot make any Deduc- 10 co. 56. b.: 
tions or Concluſions as to the Truth of the 54. mat 
Fact, unleſs they flow neceſſarily and demon- : 
ſtratively from the Evidence that the Jury 

ave 


f % 
U * 
py 
51 
* 
4 
# 
* 3 
25 L 
1 
4 4 
«b 7 
| ä 
F 1 
* 
* 4 
Kr 
* . 
60 
»% - 
iy 4 
1 
by 
* 
[: Fr 
14 
7 
t 
S 9 
£ J 
(+ 
. 
1 
N. 
3 
2 
th 
1 


28 — 0 4 3 — 9 2 EO ion E > - 4 ”, <0 2 2 N 2 — "4 "Mews — * ; = as n 2 . i _ 4 = - 2 < 
3 5 22 ³ o tre it: 2 << -$ „ 9 renn ene i tr yn 
* r * — * 8 » We 2* $48" * — EE 4 = 7 by — > 2 — PY - 1 . "#4 4 I i "SL. r 1 * = — 

as z N * - - od 1 y - 


OS 
£2" ? 


bas 


186 The Law of Evidence. 


have ſtated, for they are not Judges of Pro. 
bable or Improbable, but of Lawful and nor 
Lawful. If therefore the Jury do. only lay 
before the Court ſuch as would induce a Man 
to believe that the Contract of the Wife was 
the Contract of the Husband, they cannot 
adjudge it to be ſo, for they are not Judges 
of the Probabilities of Facts, but of the Law 
only; and therefore if the Jury do not lay 
before them the infallible Signs of a Con- 
tract, the Judges, who are to intend nothing, 


- 


cannot adjudge it to be à Contract. 


2 Kedle85?, Upon * Non afſumpft the Defendant 225 


ri per Fas give Infancy in Evidence in Diſcharge of the 
f = Promiſe; but if a Man were at Iſſue upon 


L E. 159. pl. 13. T Non eft Faftum, (a) Infancy cannot be given 
n Evidence, but muſt be pleaded; ſor where 


3 Keb. -98. the Iſſue relates to a folemn Contract executed 
(3) Betore 165. with the neceſſary Solemnities, which Con- 
tract had a Being and an Obligation at the 
Time of making, that is a full Proof of the 
Iſſue; for where a ſolemn Contract has a 
Force, the Court ought to fee that it is 
legally diſſolved ; but where there is a Con- 
tract in Iſſue, that is not preſumed to be exc- 
cuted with any Solemnity; there a Man may 
give it in Evidence that it had no Obligs- 
tion, by Reaſon of Infancy on the General 
Iſſue; for where there are not Solemnities 
of contracting exhibited to the Court, there 
it is not neceſſary that the Court ſhould fee 
the Diſcharge of that Contract, and therefore 
if the Party in the Iſſue proves himſelf an 


* Fe d'd not undertake, + I: is not lis Deed. 


Infant, 


The Law of Evidence. 187 
Infant, it amounts to the Proof that he could 


not aſſume, and conſequently that there was 
no Aſſumpſit. Us 


Ax Infant brings an Action for fix Pounds, Vent. 81. 
for which the Defendant became indebted by 2 8. 47, 44. 
a Contract to cut his Graſs and carry it away, 55 039. 6 
paying him fix Pounds, it is no Objection to 3 
fay that the Plaintiff is an Infant, and fo could 2 Keb. 381. 
give no ſuch Permiſſion, but was intitled to 
nN, an Action for cutting of his Graſs, for the 

| Contracts of the Infant are not void, but 

voidable at the Election of the Infant, and 
may therefore here is a good Conſideration if the 
the Infant wull abide by his Bargain, 


pon 

2 A Prom1ss to reſtore an Horſe hired for a 

here Journey, and the Defendant gives in Evi- e 
ted dence that the Horſe died in the Journey, es Cue 
— without the Rider's Fault, the Obligation of v:'s Caſe 1651. 
the his Promiſe is avoided, inaſmuch as it be- BK. 

the comes impoſſible by the Act of God, with- 

2 out any Fault of the Defendant; and po 


ca Man's Promiſe ſhall be ſuppoſed to extend 
w—_ to Impoſlibilities, for what is impoſſible to 
be done, is not the Subject of any Man's 
Promiſe. But quere, whether it makes this 
Aſſumpſit originally void, or whether it 
avoids it by ſuch ſubſequent Matter as ought 
to be pleaded, as Payment avoids the Con- 
tract, and yet ought to be pleaded. 


Detivery of the Goods is Evidence of the Se Aff. 1701, 
Sale in the * Quantum Meruit, becauſe they ſhall 
* How much the Plaintiff deſerved to Lowe for them, 
be 
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Godd. 254. | 
the Defendant in Conſideration of Marriage 


and with Expectation of the Price of them, 


The Law o Evidence. 
be ſuppoſed to be delivered on the Bargain, 


* 


Is an Aſſumpſit the Plaintiff declares tha 


aſſumed, to do ſuch a Thing; upon * Non af- 
ſumpfit the Plaintiff proves a Promiſe, in 
Conſideration of Marriage, to do three ſeve- 
ral Things, of which two were performed, and 
the third left undone, for which he brought 
the Action. To this the Objection was taken 
that the Contract proved was ſubſtantially dif- 
ferent from the Contract alledged ; for to do 
three ſeveral Things, and to do one Thing, 
are not the ſame, but ſubſtantially different; 
and the Exception was allowed, and the Dif- 
ference taken between a verbal Contract and 


a Deed; for if the Contract had been by 


Deed, the Plaintiff might have declared for 
Non- performance of one only, becauſe it ap- 
pears by the Profert, that the Contract al- 
ljedged, and the Contract proved, are exactly 
the ſame, and therefore a Complaint for Non- 
performance of the one only will be well 
enough; but on a verbal Contract you muſt 
prove the individual Contract you ſet forth in 
your Declaration, for if a Latitude were allow- 
ed that Contracts might be taken to be the 
ſame that ſubſtantially differ, no Man by the 
Allegation could prepare any Defence; for 
among the great Variety of Tranſactions that 
are among Mankind, ſeveral Contracts might 
have an Analogy and Reſemblance one to an- 
other, and thoſe Men ought to be put to 
prove the ſame individual Contract. 


* That be did net undertake, 


Tnde- 
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le ods a e nogy Molau eien 
Indebitatus brought by one, the Defendant Tri. per Pais 
gives in Evidence that another was Partner EE 160. l. aa. 
with the Plaintiff at the Delivery of the 

Wares; the Plaintiff muſt be nonſuited, be- 
cauſe he ſnews the Law, on the Delivery of 
the Goods, creates a Contract to them both; 
for the Goods came to be employed for their 
joint Uſes 07 14t? g Ae $245; , 

; 506-444 þ HA 3©13-[2Tt | 3 

Ir two Mien are. jointly bound in an Obli- —— 9 


gation and one only is impleaded, on * Non Sund. 291. 


eſt Faftum, he cannot give this in Evidence, 2.54 440. 

for he did ſeal and deliver the Deed,” and ſo Cra. K 444, | 
he hath contracted, though not ſolely, and . _ 4 
this ought to be pleaded in Abatement, other- 544. * 8 
wiſe it ſhall be intended that he is a lawful 
Defendant, having admitted himſelf to be ſo 

by the Pleading in Bar to the Debt; and the 

other ſhall be intended not to have ſealed ; or 

if he did, that he is dead, and the Contract 

lurvives. | | 


Bur if an Aſſumpſit was alledged to be vent. 151, 
made by one, and upon the Iſſue they prove 
2 Contract made by two, this ſeems not to 
maintain the Declaration; and the Reaſon of 
the Difference is this, that upon every Con- 
tract with Solemnity, there is a Profert made 
of it to the Court, ſo that it appears to be 
the ſame on the Declaration and in the Evi- 
dence; and if there was a material Variance 
it might be taken Advantage of by Demur- 
rer; but here in this Caſe a ſole Contract 
ſnall be intended, becauſe the Defendant ad- 


* It is ant bis Deed, : 
mits 


I 


190 


PR 


The Law of. Evidence. 


mits himſelf upon Sight of the Declaration 


to be a lawful Defendant; but where there is 


" Profert made of the Contra, there the 


Defendant does hot know what the Plaintiff 
intends to prove, and therefore he muſt 
prove the ſame Contract that was alledged in 
the Declaration, without any ſubſtantial Vari- 
ance; for nothing can be inferred from the 
Defendant's Pleading in Bar to this ſolemn 
Contract, for he did not know till he came 


upon the Trial, but that the Plaintiff 9 


to charge him with the ſole Contract. 


Mailftone Alf. 


In every Aſſumpfit the fubſtantial Pate of 
the Promiſe muſt be laid in the Declaration; 
as if a Man be to deliver Goods according 
to a Sample, he muſt lay it ſo in the Declas 
ration, for the Courts of Juſtice muſt go ac · 
cording to the“ Allegata & Probate; and it is 
not enough that a good Contract ſhould be 
proved, if it be not alledged. And if the 
Contract be proved otherwiſe than as alledg- 
ed, that is not -good Evidence to maintain 
the Declaration, for then it cannot be ſuppo- 
ſed the ſame Contract with the Contract al- 
ledged, and therefore the Party muſt fail in 
the Proof of that Aſſumpſit. 8 8 


Bur if a Man aſſumes to pay ſo much 
Money for Hops if delivered well packed, 
picked, dried and bagged, this is good Evi- 
dence on a general Aſſumpſit, becauſe ſo 
they ought to be whether contracted for or 
not ; for the Party ought to make them mer- 
chantable Goods, and ſee them well deliver- 


* Allegations and Proof, 
ed, 
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De Law of Evidence, 191 
ed, without any ſpecial Provifion in the Con- 
tract, though'there were no more than a ge- 
neral Sale of the Commodity. 


Ox brings an Aſſumpfit for twenty Tr. ber Pais 
Pounds, and gives in Evidence a Promiſe Seyle 461. 
that if two would ſurrender their Right, he 

would pay them twenty-Pounds a-piece, and 

that they did ſurrender their Right, this is 

good Evidence to maintain the Declaration 

for though the Promiſe is laid abſolutely in 

the Declaration, and the Promiſe in Proof is 

upon Condition, yet when that Condition is 
performed, the Duty becomes abſolute, and 


ſo is good Proof upon this Declaration. 


Ax Aſſumpfit for fifteen Quarters of Malt, Turmer's e, 
Evidence of fourteen or fifteen Quarters of in Sufſex per : 
Malt, and the Plaintiff nonſuited, becauſe Tran 
not the ſame Promiſe; but on Obligation to * ke 
deliver twenty Bales of Wool or twenty 
Pounds, upon Non-payment by the Obligor, 


the Obligee may ſue on either. 


AcT1on on a Promiſe that the Defendant 
would not ſue the Plaintiff, and Evidence 
that he would forbear to ſue him, and al- 
lowed to maintain the Declaration, becauſe 
the forbearing to ſue ſuppoſes the Suit began. 


An * Indebitatus aſſumpfit on a Contract in Tri. per Pais 
which the Plaintiff ſold ſixty Combs of Rye to“ 
the Defendant at fourteen Shillings per Comb, 
to be delivered at or before Michaelmas, and 
the Money to be paid on the Delivery of the 


» Aſſmption upon being indb 
— laſt 


192 


OT. 
2 Keb. 781. 
Mod. 268. 


Agreement as to the fifty Combs, for the 


Time being ſet for the Delivery, it muſt be 


De Lau of Evidence. 
laſt Rye, and the Proof was that — . 


were delivered before Michaelmas. 


by e . 


Fresr, Though this Agreement be intire 


for ſixty Combs, yet the parting it in the 


Delivery makes it in the Nature of ſeveral 
Contracts, for the one Party ſends. it in, and 
the other accepts it in purſuance. of their 
Agreement, ie no other Contract can be 
proved it ſhall be underſtood to be a partial 


ſubſequent Acts of the Parties ſo. expound 
their Contract, that it ſhall be underſtood th 
the Rye might be delivered, by. Parts. 


4 


91 
2dly, Tnouon the Contract was | that the 
Payment ſhould be on the Delivery, yet a. 


intended that the Money ought to be paid 
when the Delivery ſhould have been, and the 
Time being paſt it became a Duty and an 
* Indeb* Aſſumpit lies for it, and the Defendant 
hath his Remedy for not delivering the Re: 
ſidue, for this being a Contract executory on 
both Sides, each ; hath Remedy on the * 
for the Non- performance. 


On + Indebitatus no Evidence can be given 
of an Account current, becauſe ſuch Exami- 
nation would be too tedious upon Iſſues; and 


1. E. 155. fl. 4. therefore upon this Caſe an Action of Ac- 


count is provided, wherein there is Judgment 
§ quod computet before a Maſter or Auditor, 
where the whole Matters on both Sides are 
examined, ſtated and ballanced. | 


* Aſſumption upon being indebted. tf * indebted, I That be 
accompr, : 
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Goo Evidence agaiaſt a Father that Phy- Nb 439- 
lick was delivered: to his Daughter on his 4s. per gow 


Requeſt, for that was the Conſideration on 


which the Party did deliver the Phyſick. 
But this being a Promiſe for another, Were 
whether the Statute of Frauds and Perjuries 
does not require a aſs in n | 


A Paouies ro marry B. within chree . per pais 401. 
Months, and after there is another Promiſe fl _ 
to marry. her within a Fortnight, this does 1 B. K. 
not diſcharge the firſt Promiſe; but if it had 
been a Promiſe to marry her within half a 


Year, it would have diſcharged the firſt Pro- 


_ miſe; for by taking a latter Promiſe of lon- 


ger Time, the Parties muſt be ſuppoſed to 
intend a Diſcharge of the Former, or other- 
wiſe the latter Promiſe could have no man- 
ner of Intent at all. 


NoTz the Difference between an Aſſump- Dyer 210. 
ſit in Deed and an Aſſumpſit in Law; in the; Style 68. 
Aſſumpſit in Deed where the Contracts are Cro. El. 292. 
mutual, and either Side declares for Non- 25% 236 
performance, there he muſt ſer forth the very Ked. 859, 833. 
Contract, and if he miſtakes in Quantities or i DOES 
Sums, he fails; becauſe his Injury is in the Comya. 53 
Non- performance of the very Contract al- 
ledged in the Declaration, and if he does 
not ſhew, ſuch a Contract, he does not in- 
wr himſelf: to a Recompence of the Breach 
0 it. 


Bur where he brings his Acton for an 
Aſſumpſit in Law, if he ſhews Part of the 
Goods delivered, or oe of the Money T> 


29k _ The Law of Evidence. 


' *tis good; | becauſe on every ſeveral Delive 
of Goods, or Receipt of Money, roy 
implies a ſeveral Contract for Reftiturion; 5 
there the Giſt of the Injury is not Whether 
ſuch a particular Contract is broken, 
whether the Goods were delivered, ; or Mone 
paid to the Defendant, and the 'Quaeities' 
the Goods or the Sum is no farther material | 

| _ to increaſe or leſſen = Damages. N 

© IE 
3 all Aſſumpft Stare iche Plaintif de- 

mer. 

elared- that the 27th of June 1712, at Hol 8 
de ſdon the Plaintiff Bought of the Defendant, 
and the Defendant bargained and ſold to the 
Plaintiff, one hundred Quarters of as good 
Barley as one William Ford's was, and of 4 
good Meaſure as the ſaid Ford*s was, to be 
delivered tothe Plaintiff at Hoddeſdon berween 
Harveſt: and Candlemas in the ſame "Year, 
where the Plaintiff ſhould appoint, after the 
Rate of ſixteen Shillings per Quarter, to be 
paid by the Plaintiff to the Defendant, where- 
of the Plaintiff paid to the Defendant” two 
— and ſix — in Hand, and agreed 
to pay "the Reſidue at the Times of Delivery, 
according to the Quantity of the fame” at 
every Time of Delivery, and according to 
the Rate aforeſaid 3 that the Defendant after 
the ſaid Bargain, in Conſideration of the Pre- 
miſes, aſſumed that he would deliver to the 
Plaintiff the! ſaid Barley ſo bargained-and fold 
according to the Bargain; on * Nen Aſſumpft 
the Jury found four Pounds Damages, which 


was * to the mee of the Lord up 
" „ A 
2 % 50 Swe nal 


IT! 


"Y That be did 28 . 


— 5 


Chief Juſtice Parker on this Caſe agreed be- 


tween the Parties. 0 4 
. 4 
> i& „„ * 


Tas 2 on Saturday the lat of 
1 Day being the 
lo en Th 3 1712, nk bifore, 
— We the Nada Uſe at Mr. Plu- 
mr's Malt - Houſe at Hoddeſdon (where the 
Plaintiff appointed the Barley to be delivered) 
a Quantity of Barley which was ſent for 
twenty Quarters, but when the ſame was 
meaſured by Ford's Buſhel it was found to 
be but nineteen Quarters and a ans accor- 
ding to that Meaſure. 


Tnar the Plaintiff at that Time paid to 
the Defendant's Servant who brought the 
Barley, ten Pounds and no more; for al- 
though he had the Maney, not only which 
the ſaid twenty Quarters of Barley, but like- 
wiſe what ng one hundred Quarters carne to 
according to the ſame Agreement, ready by 
him in the Houſe; yet becauſe the Barley 
did not hold out in Meaſure, he paid only 
ten P and did not pay the other fix 
Pounds at that Time,- but afterwards paid it 
to the Defendant before the Action brought. 


Tnar the Price of Barley between the 
Time of the Contract and the Delivery of 
the ſaid twenty Quarters roſe about, Sc. 


Ir upon theſe Facts po the Plaintiff 


upon this Declaration hath good Cauſe of 
Action or not, was referred to the Determi- 
nation n of his Lordſhip. 
O 2 Ix 
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of Barley, having not paid the full Price for 


take any Advantage of this — 


The Low of bu. 


1 — WO of this Matter emo. Que 
ſtions are to be ated. 


" Fras7, whether the Plaintiff has a a Right 
to the Reſidue of the one hundred Quarters 


the nineteen Quarters and a Half within the 
Time prefixed, but only ten 3 te- 
wards 1t. | 


SeconDLY, Whether the Defendant: can 


upon the Iſſue of Non Aſſumꝑſit. 


As to the firſt Point, whether the Plaintiff 
has a Right to the Reſidue of the one hundred 
Quarters of Barley, having not paid the full 


Price for the nineteen Quarters and a Half 
within the Time prefixed, but gs 4 


Pounds towards it. 


Any here are to be laid. down, two or 


three. Rules that have. been made uſe of in 


adjudging ſeveral Laws in the Books, and 
then compare this Caſe with thoſe Rules. 


Tux firſt Rule is, that where there are 
ſeveral Promiſes that are mutually executory 
and independent of each other, there the Pro- 


2 Mod. a 34. Miſes are Conſiderations each to the other, 


Juſtin, de Re- 


gulis Juris 361. 


and the Plaintiff may bring his Action for 
'Breach of the Defendant's Promiſe, even tho 


his Countet-promiſe be alike broken; becauſe 
: MM 


« w * 


% 


% 


1 


in ſuch a Caſe the Cousber-premile and the 


Remedy upon it is the Conſideration of the 
Defendant's t, and not the Plain- 
tiff's Performance of his Promiſe, according 
to Juſtinian's Rule in the Civil Law, Qu 
aftionem habet ad rem recuperandam, ipſam 
rem hahere videtur; and upon this Reaſon 
touching mutual Promiſes there are ſeveral 
Caſes reſolved in the Books. 2 "hy _oo. 


Rot. Rap. 125, 336. 


Anv I believe Pups on the other side will 
not deny me this, which I lay as a Ground 
and Foundation from whence I would S 
fince -it ſtill returns a Queſtion whether the 
Promiſes. ſet forth in the Declaration woke 
dependent on each other, | 


Secondly, Tur ** Rule that is „ lad 
down in the Books Weder theſe mutual 
Promiſes, is this. | 


Tur where there are any Words. made 
0 of in any Promiſe, Covenant, or Agree- 
ment, that do not import a Condition, wierd 
are never conſtrued to be conditional, for 
the Party would be deſtitute of all manner 
of 3 without ſuch Conſtruction. 


THrs is laid down in Hob. 41. in che Caſe Hob. 41. 


and Oe 54+ 


of Cooper and Andrews, and in Owen. 54. 
in ſeveral other Books which I ſhall beg leave 
by and By to mention to your Lordſhip. 


He who is intitlid to an Afion to rect ver a thingy is beld to be 
intitled the thing itſelf, 


O 3 AND 
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Ann as it is in itſelf a Rule founded: upon 
thi Reaſon; for where Words! in 
themſelves do not expreſs a Condition, the 
Law will not frame any Conſtruction to 
make them conditional, : unlefs ſuch an Im. 
preg be abſolutely neceffary, and it-can't 
abſolutely 0 ar rae _ "RY _ 

another Ie”; [ 


Tazzs are 2 3 of Caſes. reſolved 
upon this Rule; I will only beg leave to 
mention ſome few, becauſe 1 ſuppoſe that if 
this Rule be fully ſatisfied, it will conſe- 
Te determine this Point __ = Plamtiff, 


Ir an Annuity be aranted * pro Confilio in. 
penſo vel impendendo, there the "Word Pro 
is conſtrued to be a Condition, becauſe the 
Party has no other Remedy for the Counſel 
than by ſtopping the —— and b 
laid down as the Reaſon. . 


Axp if an Action be brought upon the 
common Covenant for quiet Enjoyment ia 4 
Leaſe, that the Leffee ſhall quietly enjoy, 
paying the Rent and perſomidg the Cove - 
nants, there though the Word (paying) 
would make a Condition if the Party were 
without Remedy, yet it is not conſtrued to 
be conditional in this Covenant, but the De- 
fendant is left to his Remedy upon the Re- 
—— of the Rent and ee in * 

eaſe 0 


— Aalen 


AND 


As God 1 oe eim mere een ad Ct ©. 


"Ru SS” mc * 
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Ax ſo it was reſplved in the Caſt * 

and Babington reported in 2 Sid. Bo, 2 Ke > Nel 22 

23. and in che Caſe of Hays and Bickerfoff 

in 2 Mod. 34, 33. See L. Raym. 606. 5 
24 


- ene ee: 

855 * in Ro. fir: 15. de Cited in L. Raym. 
Articles of Agreement made by -A. in the Be- gef. „, 
half of B. and by C. = i a atk that B. 2 a 
from the Conſiderations, aforeſaid. in the Deed 3 Leon. 219. 
expreſſed, ſhall convey, certain Lands to C. 
in Fee, and C. covenants on his Part * pro 
Confiderationibus prædidt. do pay B. one hun- 
dred Pounds; here though Pro would make 
a Condition in the Caſe, of an Annuity, 
ſays the Book, that notwithſtanding N. doi 
not aſſure the Lands ta C. yet C. is bound to 
pay the Money, and to take his Remedy 


1292 


2 Sid. 280. 


2gainſt A. on his Covenant. 


Tun fame Law is laid down in the Caſe Hob. 88. 
of Nichols and Rainsbrede reported in Hob. 88. — W 
There Nirbols brought an Aſamgſit in Con- L. Raym: 6654 
ſideration that he ah Far 1 Do hee 
Defendant, to his own. Uſe a, Cow, the De- 
fendant promiſed. to pay, him fifty Shillings; 
adjudged that the Plaintiff need not aver the 
Delivery of the Cow, becauſc it is Promiſe 


for Promiſe. 


zaly, Bur if the Defendant's Promiſe do gs 
ariſe on the Condition of ſome Act to be 2 H. J. 10. b. 
done and performed, and not on a Promiſe 
to do and perform. ſomething, there the Act 
muſt. be; firſt executed, and averred to be 
O04 performed, 


For the Con ſurrot inn aforeſ.id. 


10% The Les of Evidents 


performed, before the Defendant's Promiſe 
can ariſe ; for the Performance is here the 
Conſideration, and not a een N 

Rel. Rep. 125 So is the Caſe Bol. Rep. 126, 336. I 
336. Conſideration of ten Pounds I promiſe to 
deliver to you all the Books of the Law, it 

is good wit 1 alledging the Payment of it, 
55 the other may have an Action for it; but 
if it be, that in Conſideration that if you 
will pay (in the future Tenſe) to me ten f 
Pounds, I will dehver to you all the Books 
of the Law, it is not without alledging 
Payment of the ten ounds ; he muſt aver ( 
the Thing to be done, beeauſe ſays the i 


* a ay en: ou T=Xzvov + s. Ac Sa © 


Book, there is no Remedy on this Promiſe, 

ſince it does not ariſe until the Money is 

paid, for the Party does not promiſe to de- 

lirer the Books till after Payment of the 
Money. 


| — 2 So is the Caſe of Hob. 106. fl ads, 

= Abe. 8, 9. in Conſideration of a Man ſerving me a 

5 Vu. 57. Pe. Pear, that 1 will pay him ten Pounds, there 
the Service ought to be actually performed 
before he ſhall bring his Action he the Mo- 
ney ; becauſe the Promiſe for the ten Pounds 
ariſes not from the Promiſe to ferve, but 
from the actual Service. 


cs wo, + 


| 3 Leon, 239, So Brocas's Caſe in 3 Leon. 219. The Lord 
| of the Manor covenanted with his Copy- 
holder to aſſure to him and to his Heirs 
the Freehold and Inheritance of his Copy- 
hold; and the ſaid Copyholder, in Conſide- 
ration of the ſame performed, covenanted to 


Pay 


60e 
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for every Quarter, to be paid 
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y ſuch a Sum; the Court held that the 
N was not tied to pay the faid 
gum before the Aſſurance made and the Co- 
venant performed ; but if the Words — 
been, In Confideration of the ſaid Cov 
be performed, then he is bound to A ha 
Many preſently, and to have his Remedy 
over by Covenant. | 5 


In all theſe Caſes the Confideraticn of 
ſuch Promiſes. are not the Counter-promiſe 
or Agreement, but the Performance; but 
where the Conſideration is meerly a Promiſe 
or Agreemerit to do ſomething, there the 
firſt Promiſe ariſes before ſuch Agreement 
on the Plaintiff's Part is —_ "of fo 
filled. | 


Now to com this Cit to the precedent 
* Rules. 


Fixs r, there are no Words that are con- 
ditional, for the Promiſe is not expreſſed in 
any conditional Terms, that if he be paid 
for the Delivery of the firſt Barley, then he 
ſhall deliver the reſt. 


Bur the Words of the Bargain are alto- 
gether abſolute, for they ſet forth, that the 
Plaintiff bought of the Defendant, and the 
Defendant bargained and ſold to the Plaintiff, 
one hundred 
to the Rate of ſixteen Shillings per Quarter 
by Plaintiff to 
the Defendant, and that the Conſideration of 
this Bargain 'was the Payment of two Shil- 


lings 


Quarters of Barley according 
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5 — Virgin and Sale of 8 hun 


„ ah coll or if to K 


ee "one 2 leintiff. io 


2 if there be Words in the Barga 40 


8 en a Condition, and the Coup wie 
omife is in its own Nature executory, t 

— will not raiſe any Condition upon any 
Implication whatſoever, but ens the es 
to their esl Bemedies. 15 


Tur rather in this, Caſe, 2 if the 
Rs wg had been delivered at once, 
plainly there had been nothing conditional 
in the Bargain, and if the Defendant pro- 


vided himſelf, that there ſhould be ſeveral 


Deliveries, and does not actually provide by 
an expreſs Condition, that if the Money be 
not paid for what he had delivered at once, 


he ſhall not go on to deliver; the Law can- 


not create ſuch a Condition by Implication, 
fince the Promiſe on the, Plaintiff's. Part js 
. executory, and there is no Act exg- 


cuted 


=. © 


wy a» £0 i. mw Me 
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W the Promile | 
bs if thre wore any — ſock rere 


ihe that was neceſſary as 2 precedent Condition 
to the raiſing of the Promiſe on which- the 
2M Plaintiff declares, it would be an Objection to 
2 the Declaration far the not averring ſuch pre · 
"® i cedent Condition to be performed; but that | 
1. they on the other Side cannot pretend to, 
* and if they ſhould, the Authorities would be 


45 plainly againſt chem. 


Aup for this there is the Caſe of Bertin Ye. 133, 134+ 
worth and Campion reported in Yetv. 133. 
134.— The Plaintiff as Executor to his 
Father, declares: that there was a Communi - 
cation and Agreement, that the Defendant 
ſhould have all the Iron made at ſuch a Fur- 
nace, paying after the Rate of forty Shillings 
Ton, upon which the Teſtator did aſſume 
to the Defendant, that he ſhould have all the 
Iron made in that Furnace, in Conſideration 
whereof the Defendant promiſed to pay the 
Teſtator according to the Rate aforeſaid, and 
ſhews that the Defendant had ſo many Tons 
which. amounted to ſo much Money; and it 
was objected in Arreſt of Judgment, that the _ 
Plaintiff had not ſhewn that the Conſideration 
was performed on his Patt, and that the De- 
feadant had all the Iron made at the Furnace, 
which was the Conſideration that induced the 
Defendant to make this Promiſe z but it was 
anſwered, and reſolved by the Court, that 
the Conſideration on the Part of the Plaintiff 
was not that the Defendant ſhould have => 
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Hob, 106, 

Cro. Eliz. 250. 

(14). 

Rol. Rep. 43. 

(16) 401. (29). 
Moor 8 54. 

pl. 1168. 

Rol. Rep. 391. 


(11). 


The Law of Evidence. 
the Iron, as an Act executed; but that the 
Teſtator promiſed that Defendant ſhbulg 
have all the Iron; ſo that the Conſideration 
on each Part was the mutual Promiſe the one 
to the other, for which there is a mutual 
Remedy: So here that which induces the 
Defendant's Promiſe to deliver the one hun- 
dred Quarters of Barley is not the adtual 
Payment of any Sum more than the two 
Shillings and A ern Denen mer . 


Declaration. 
Bur it is the Promiſe of yin he Ke 
ger ig th 
in the — 


ſidue, which is undertakin 
executory, and ſo expre 

Tenſe, that it ſhould be id-on the Delivery 
of each Quantity of Barley; ; wherefore it is 
the Promiſe to pay, and not the actual Pay- 
ment, that makes here the Conſideration.” | 


2dly, Tur Tecond Queſtion: is, * 
the Defendant can take Advantage of this 
upon the Iſſue of * Non Aſſumpfit. 


Au p for this my Lord Hobart, fol. 106. 
is expreſly to the Contrary : There the Con- 
fideration was, that if a Man ſerved me 1 
Tear, I ſhould pay him ten Pounds, there 
my Lord Hobart ſays, that if the Service 
was not done, and yet the Promiſe made, 
$ prout, Sc. the Defendant muſt not traverſe 
the Promiſe; but he muſt traverſe the Per- 
formance of the Service, - becauſe they are 


* He did nat undertake, & 4, 


diſtinct 


| The 7 8 ＋ E P / "IT ; 
diſtinſt in Fact, though they muſt concur to 
the barring of the Action. 7 


Axp here the true Difference ſeems to be 
between an * Aſumpfit in Deed and an * 
Aſumpfit in Law; for an Aſumpfit in 
Law in Conſideration of Money received, 
from the natural Juſtice of the Thing, creates 
a Promiſe till Payment; here the actual Pay- 
ment or Satisfaction, or a Releaſe, or any 


other Matter, that excuſes Payment, may be 


given in Evidence on Nen Aſump/it. 


Fox when the natural Juſtice for Repay- 
ment of the Money ceaſes, there the Law no 
longer creates a Promiſe; and therefore thoſe 
Matters that go by Way of Excuſe, are pro- 
per Evidence upon $ Non Aſumꝑſit, becauſe 
there is really no Promiſe when the Defen- 
dant can ſhew there is no Juſtice to pay the 
Money. | 


Bur where the Promiſe riſes by the Act 
of the Parties, and the Defendant would 
ſhew any Thing for an Excuſe for Non-per- 
formance, there he muſt ſhew it to the Court 
by proper Pleading, becauſe it confeſſes the 
being of ſuch Promiſe, or that ſuch Promiſe 
was actually made by the Parties, and avoids 
it by ſhewing ſome ſpecial Matter or Reaſon 
for not performing it. 


Tuis Diſtinction was taken in the Caſe of Lk ook 
Bedford and Clarke, 2 Sid. 236. and in the a. 29. 


* An Urdertaking, 5 He did not undertake, 
| Caſe 


i 
6 
8 
1 
141% 
"ys 
3 
1 
4 
„ 
*. 
3 0 
\, 
* 
F " 
3 
* 
*g 
Th 
2 5 


Caſe of Fx and Bin, Mod. 20 0 
Al. 29. w_ 


Ir was argued by the Defendant, that ſuch 
Ba ains are made for ready Money, and if 
dhe Pang promiſes to deliver ſuch G 

and the Defendant promiſes 2 for them, 

in common Underſtanding, if the be Goods are 
tendered, and the Party has not the Money, 

that this ſhall excuſe; and for this they 

87 Ed. 4. fo. 1. 1 17 Ed. 4. fol. 1. where an Action of 
Treſpaſs — brought by the Plaintiff againſt 
2 Defendane, for IG his Cloſe and 

taking his Corn, and quotes Caſes there 
pleaded, that a long Time before the Tref- 
pa ſuppo ſed, the Plaintiff and Defendant 
ined at ſuch a Place in London, that the 

Defendant ſhould go to a Place where the 

Oats were and ſee them, and if they pleaſed 

him, when he ſaw them, that then he ſhould 
take them, paying the Plaintiff three Shillings 

and Four-pence an Acre one with another. 


Tur the Defendant went to ſee them, 
and was content with the Bargain, and for 
that Reaſon took the Corn, which is the 
ſame Treſpaſs: It was there objected, that 
this Plea was not good, becauſe he had not 
paid the Money according to the Bargain, 
and it would be miſchievous if upon "ſuch 
Communication a Man ſhould take another 
Man's Property before the Money is paid; 

and Littleton there put a Caſe, That if a Man 
_ ſhould come to a Draper, and there demand 
of him how much he will have for ſuch a 
Piece of Cloth, and he ſays ſo much; upon 

I which 


2 


aw — — On e 


„% — — It — — 99 


1 e 


I 4 
» l 
. 


4d 


SETS FAA 


's 


The Law of Evidence. 

which" the echer "ſays he will give him 40 
much for the Cloth, but dòes not give him 
the Money; if he takes che Cloth, the Pra- 
per may maintam an Action of Treſpaſs 
ſo Cote 
aſk how much ha 12 e for my 
at Smithfield; Ard noch 

other dogs rigt* 25 fo Non the Money Mon 
Garely, Pe H the Horſe to whoſoever 
[ r "he —_— 1 1 de cotn⸗ 

lled to inſt 
Enters, tint] until ſu Ex he oh Mall ds 125 
ay it, which was certaigly againft the Ih” 
tention of the Parties in Rs y ne; 
and LitHeton faid, that in all ſuch bande 
Bargains, there Was a Conditibn implied in 
Law, that it ſhou}d he delivered upon Pay- 
ment, and that if Payment did not follow, 
the whole Contract ould be void; and it 
was argued in this Cafe, that common Uſa 
implied ſuch a Condition where the Gaod 
were to be delivered for ready Money, a 
that if the Money was not paid, I ſhoulc 
not be obliged do part with my Property. 


Parker," Chief Juſtice, reſolved, that 81 
Non- performance of ſuch à Bargain might 
roperly given in Evidence upon * Non 
Aſumpfir, for ow Non Aſſumpfit is held to 
be the general Tue in this Action, though 
they forme ly held the contrary.” 


! 


Bur as to the Bargain itſelf, he faid that 
the Defendant having delivered * nineteen 


* He did not undertake, 
Quarters 


put 4 Caſe, Thar ff à Man _ _ —_— 
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vntil he was paid, yet when he did deliver 
it upon Credit, and without the ready Money 
paid down, it was a diſpenſing with that 


The Law of Evidence. 
Quarters and a Half without ready Money, 
there he had diſpenſed with the Condition as 
to that Quantity, for though he might have 
choſen whether he would have delivered. i 


Condition as to that Quantity, and then 
there was no Reaſon but that he ſhould: go 
on with the Delivery of the Reſidue, ac- 
cording. to his Contract; for ſuppoſe a Con- 
dition ſhould go along with it, as it 52 
for the Defendant, that upon every Delivery 
a ready Payment ſhould be made, yet if the 
Defendant has diſpenſed with the it 
as to the Quantity delivered by letting the 
Plaintiff have it without prompt Payment, 
yet that will be no Reaſon why he ſhould 
not go on to make the Delivery of the Re- 


fidue according to his Bargain; for if the 


Argument be good, that the Law implies 
a Condition upon the Delivery of every 
Quantity, that there ſhould be prompt Pay- 
ment made by the Plaintiff, yet it will not 
raiſe a farther Condition, that if he deliver 
the firſt Quantity upon Credit, that he ſhould 
not go on to make a Delivery of the Reſt for 
ready Money, which here the Defendant has 
not done; and it was by no Means to be 
admitted, that if the Defendant had delivered 
Part upon Credit, which was his own Folly, 
that it ſhould excuſe him from delivering 
the Reſt for ready Money according to his 
Promiſe. 
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Tas ſecond- Sort of General Ifues 20 
thoſe that ariſe on actions that ſuppoſe ſome 


Miſdeeds, as the Civilians call chem A ene 
que oriuntur ex Malitia. | 


Ap the Iſſue that we mall bere 1 | 
with; and which is the moſt General of all 


others, is that of Not "guilty, which runs 


through a great many Sorts of Actions with 
a great deal of Variety. 4 


Firſt; in Civil | 
Secondly, i in Criminal Matters. 


Anp here we ſhall begin with Not guilty 
in Ejectment, and, 
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Firſt, of the Leſſors. . | Leaſes, 


Secondly, of the Leſſoes. 
Thirdly, of- the Entry. 


FixgsT of the Leſſors, and it is to be 
known that in this Ifſue, they are to be the 
lame in the Allegation and in the Evidence, 
for if it appears by the Proof, that the ſame 
Perſons did not, nor could not transfer that 
Intereſt which is ſaid to be transferred by 
them in the Declaration, the Plaintiff hath 
not proved his Declaration ; for all Courts of 
Juſtice muſt go“ ſecundum allegata & probata; 
it therefore any Perſon doth not maintain, 


Actiont which accrue from Malice, f According to the Allge- 
lien: and Preeft. 
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by his Proofs, the Matter he hath alledg 
to the court, he muſt fail of the Juſtice 
would demand upon thoſe Allegations 5 and 
with this agrees the Rule of the Civil Lau 
* Quod Probationes ſint conſummes Libs: 


c. Jac. 166. Ira Man declares of a Joint Leaſe, and on 
23. pl. . Not guliy gives in Evidence the Leaſe of tuo 
er Tenants in Common, this doth not 
Tri. perPais 422. the. Deelatation, for when the Declaration al- 
2 Vent. 214. ledges that they both demiſed / the Whole, 


— 224 and the Evidence is, that each of them de- 


miſed their ſeveral diſtinct Parts of the Land 
in Queſtion, this Proof doth not aſſert the 
Contract alledged in the Declaration. 


Hill. Af. 270% Ir a Man declares of a Joint Leaſe, and 
Eo. Li. 2%, Sives in Evidence the Leaſe of Tenant for 
6 Co. 14. b Life, and of him in Reverſion, this is no 
[aps - Proof of the Declaration, for during the Life 
2 Jon. 237. of Tenant for Life, it is his Leaſe of the 
Ram £7,299 whole Lands, and therefore this is no Proof 


of the Contract alledged in the Declaration. 


Cro, Jac. 83, I a Man declares of. a Joint Leaſes: and 
Tri. perPais 422, upon-the Evidence it appears, that A. B. and 
L. E. 253-pl.22, C. were Joint Tenants for Years, and that C. 
25%, P. 23. let his Part to A. and A. and B. made 2 
Leaſe to the Plaintiff, it ſeems that this Evi - 
dence doth not anſwer the Matter alledged 
in the Declaration, becauſe as to a third 
Part of the Land A. is Tenant in Common: 


Cro-Jat. 23 Tux beſt Way in all theſe Caſes, where it 
is any Way doubtful, is to make a Joint 


® That the Proof be agreeable to the Libel. 
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Wife is wholly void, for ſhe cannot put any 
Perſon in her Place to tranſact for her, who 


has already devolved all Authority upon her 


Husband. 
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. 106. — to ; Gay = ſe — 4 and pi 


which denies e enjoys from eac ſeveral Perſon  accord- 
Cie in Moore to 1 f 9 Intereſt, and therefore if be 


E declare L ſuch Caſe, that, the Co bel 
. - Fe. Hecker o many. Acres as the w 


py 0 | — contains, he would Gl. in his Proofs, Fa 
8 perm demiſes according to his own 
e önl 


here fore the ſafeſt ange 
is, where "heir { 2 Parts are unknown, to 


in 5 a Demiſe of the Whole, and for the 
Nate eſſee to enter demiſe over, and ta 
try the Title in Ejectment by 8 general, De- 


dagen on the ſecond Leaſe. rat 
Leaſe, chaos = "Secondly of the Leſſee. . 


Tur Leaſe proved, muſt agree with hs 
LCLéeaſe alledged in the Commencement of the 
Ierm in the Land, and in the Number of 
Acres, for if it be otherwiſe, it appears to 
be another Contract of thoſe Things, which 
cannot be the ſame, that materially differ; 
and if there be not the ſame Term, the 
fame Land, and the ſame Quantity of Land, 

it is a material Difference. 


| 


Firt as to the Comminceinzar of the Term. 


Hob, 73. - Ir a Man declares of a Leaſe made the 


= — . 707. 20th of March, the eleventh Year. of the 


(15) 690. A. | 
2 os. pl. 54. Noy. 177. Jenk, Cent. 296. IL. E. 264, pl. 47. Moor 863. 


rownl, 77. a 
. Did demiſe. K; 
ing, 
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King, to.hold from' the Feaft of the Annim- 
&ation' next before for the Space of a Year, 
and he gives in Evidence a Leaſe made and 
fealed the 25th'of March, for one Year from 
thence, next enſuing; this will not' maintain 
his Declaration, for the Leaſe which is al- 
ledged differs in Commencement from the 
Leaſe that is proved; for the Leaſe alledged, 


ERF I 5-0 


for begins from the Feaſt of the Annunciation, 
un ſo that the 2;th of March itſelf is excluded; 
106 but the Leaſe proved is a Leaſe made the 
« 25th of March, for one Year from thence 
the next enſuing, ſo that here the'25th of March, 
to or Feaſt of the Annunciation, is included. 


Fon when a Man paſſes an Intereſt from; co. 1. a. b. 
the Date, or from thenceforth, which is all 4 A. g 
one, the Intereſt paſſes immediately; for 

Date either ſignifies the immediate Act or pate what. 
Minute of Delivery, or elſe the Day or Time 

of the Delivery ; and when an Intereſt paſſes 

from the Date, it is more for the Advan- 

tage of the Grantee, that the Date ſhould. be 
reckoned the very Act or Minute of Deli- 

very; for to paſs a preſent Intereſt from the 

Date or immediate Delivery, is more. for 

his Advantage, than that it\ ſhould begin 
To-morrow ; but theſe Words from the Day 

| of the Date, will never admit of ſuch a 

* Conſtruction, that the Intereſt ſnould paſs 

che from the immediate Delivery before the Day 


che is ended. 

$63. Bur where the Date is only a Point of 
Computation, and the Intereſt doth not be- 

ng, gin trom thence, theſe Words, From the 


T4 Date, 
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eclare of a Leaſe 
| 1 to begin rom the D Day of 12 Date, and 
t. guilty, Evidence, a 


pon Not 
1s made the firſt tbe, 0 
from. "etinceforth, A nd deli ivered the 1 


December, this will, maintain, the D 
for where the Leaſe is deliyered de 1 9 


cemher, and could not begin in Intereſt till 
de 1 fo the Date is only a kan 


from whence the Computation of the Tf 


begins, and it is more for the Intereſt 0 

Lellee, that it ſhould be excluded out of the 
Term, becauſe he could one no Advantage 
in wg 1 it, his-Intereſt not ys. then 


+415 


ee and an has been held wa 


a Rule, that when a Word is capable 
Senſes, that Senſe ſhould be taken — 
makes moſt ſtrongly againſt the Grantor, 


and moſt for the 72 e of the Grantee; 


and this we take to be a ry certain 
, the Conſtruction of "Deeds for no Man 
an be intended to hurt him an by the Ex- 
2 of his own Donation; 5 Rules of Self. 
preſervation do ſufficiently defend Me n from 


any Wrong to their own Intereſt; it n there- - 


fore fit that the Laws of Civil Society ſhould 
tes" for the Intereſt of the Grantee, that 


he might not be wronged by a too narrow 


Conſtruction, and therefore the moſt bene- 
| | Jo bave, 
ficial 
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De Law of Evidence. 
ficial muſt A ns Place; beſides this 
Rule is farther friendly to juſtice, in that it 
avoids all Manner of Deceit in any Grant, 
and puts a full End to all Controverſies about 
them; for without this Rule, Men would al- 
ways affect intricate Words, and ſo every Grant 
would be ſubject to be overthrown, or at leaſt 
ſhaken by the Debate about its Meaning. 
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A Man declares of a Leaſe made the Se Hob. 18. 
sth of May in the tenth Year of the King, jo 
* Habendum from the Feaſt of the Annuncia- 1 
tion laſt paſt, for twenty-one Years from RL Abe, 8 39. 


thence next enſuing, and the Jury found ak 2% 


Leaſe made the 5th of May in the tenth 
Year of the King, * Habendum from the Feaſt 
of the Annunciation then laſt paſt, for twen- 
ty-one Years next following the Date of the 
ſaid Indenture, the Leaſe found by the Jury 
is the ſame with the Leaſe alledged, for 
both being from the Feaſt of the Annuncia- 
tion then laſt paſt for twenty-one Years, and 
they are both expreſly for twenty-one Years 
and no more, ſo that theſe Words, ext fol- 


lowing the Date of the ſaid Indenture, are ut- 
terly repugnant and void. $a 


Taz Date is no material Part of the Deed, , Leon. 14. 
and therefore if a Man declares of a Leaſe 3. ce. + 5 
dated the 14th of December to begin from 426, 427: 
Chriſtmas laſt for three Years, and he gives LE. 282. fl. 1. 


in Evidence a Leaſe dated, ſealed and deli- 
vered the 1gth of December, to begin from 
Chriſtmas laſt for three Years, this Leaſe in the 
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ſubſtantial Part of it being the ſame, viz. 10 
Commencement, and in the Quantity of the 
Lands, though it differ in the circumſtantial 
and immaterial Part of the Contract, yet it iz 
good Evidence to maintain the Leaſe alledg. 


ed; for thoſe Things are the ſame that 3 


materially differ. Alſo the Declaration ſays, 
that J. S. the 14th of December demiſed it, 
which is the Matter of Subſtance in ſetting 
out the Demiſe, and that is proved to be true 
by the Evidence offered, for if he demiſed it 
the 13th, it continued demiſed the 14th alſo. 


Bur if a Bond be alledged to be dated 
the 2d of Auguſt, and the Party gives in Evi. 
dence a Bond dated the firſt of Auguſt, this 
ſeems not to maintain the Iſſue, becauſe 
though the Bond be the ſame in all Circum- 
ſtances but that of the Date only, yet might 
they have been different Contracts, for a Man 
may oblige himſelf in twenty Pounds one 
Day, and in another twenty Pounds another 
Day to the ſame Perſon, ſo *primd facie if the 
Dates do not agree, without more Evidence 
the Plaintiff fails in his Iſſue; ſo that if a 
Man declares of a Bond dated the ſecond of 
Auguſt, and the Jury find a Bond dated the 
frſt of Auguſt, the Court that are not Judges 
of probable and improbable, and who can- 
not intend a Bond to be delivered before its 
Date, cannot adjudge them to be the ſame; 
and this is nat like the Caſe of the Leaſes, 
for if the Leaſes agree in all other Circum- 
ſtances but the Date only, they paſs the ſame 


At. fin. 


Lands 
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in Lands for the ſame Term, and are therefore 
the in Effect the ſame ; but two Bonds may 
tial agree in all things but the Date, and be two 
t is diſtin Bonds, - ſince they may be for two 
dg- diſtin twenty Pounds, and therefore with- 


not out an Identity of Date they are not * prima 

ys, facie Evidence of one another. 

it, 

ing Bur if a Man declares of a Bond made 21 F4. 4. 38. 


true the 1ſt of Auguſt, and upon the Profert; See L. Raym, 
d it it _— to be a Bond dated the ſecond of » Silk. 463. 


Iſo. Auguſt, upon Demurrer the Court cannot Send. 475. 
| adjudge — to be the ſame, for the Court 35% 73- 


then are not to intend any thing relating to 12 M34. 193. 
the Fact but what appears, inaſmuch as they 

are not Judges of the probable and impro- 

bable, but the Jury only, they cannot ad- 

judge theſe Contracts to be the ſame that 

differ in Appearance, for that were to take 

upon themſelves a Judgment of the Fact, 

which they cannot do, and therefore they 

muſt adjudge them to be as ſet forth, and ſo 

they are different Contracts. 


Bur if after Oyer of the Bond the Defen- See Hob. 249- 
dant pleads $ Non eſt Faftum, and the Jury (e 3 * 
find that it is his Deed, the Court will in- bier 393- 
tend the Bond dated the iſt of Auguſt was 3 Rar * 693. 
delivered the 2d of Auguſt in Support of the 5 Mod, 281, 
Right, for a Deed might be dated and ſealed 
one Day and delivered afterwards on an- 
other, and ſo the Declaration was good of a 
Bond made the 2d of Anguſt. 


* At fr. & That it is not bis Deed, 
Bur 


218 The Law of Bun 


Hal. fop, Lit. 6, Bur if the Bond was alledged to be made 
the 1ſt of. Augaf, and upon  Oyer it ap- 
pears to be dated the 2d of Auguft, it ſeems 
that after the Deed is found, that this will 
be a good Objection in Arreſt of Judgment, 
for the Bond cannot be intended to be de- 
livered before its Date, for the Date is the 
Time of its Sealing, and the Deed cannot be 
delivered as the Deed before it has the Ef. 
ſentials of the Deed by the Seal of the Party; 
and ſo it cannot be helped by the Verdict. 


2Co.4,5 Bur if a Bond is alledged to be dated 

— the iſt of Auguſt, and ſo it appeared to be 

Se pi.28-ypon Oyer, yet if the Jury find that this 

, Car. 77. | . 

2 Rol. Abr. 677. Bond dated. iſt of Auguſt Was in Reality 
ſealed and delivered any other Day, *tis well 
enough, for the Date is not a material Pan 
of the Contract, and if the Contract offered 
to the Court was ſealed and delivered at an- 
other Time, yet it is the Deed. 


Havinc thus conſidered the Dates, we 
return again to the Commencement of the 
Leaſes. wh 


A LEAS E of one Commencement cannot 
be proved by a Leaſe of another ; but where 
a Man alledges a Leaſe to anſwer ſome ſpe- 
cial Purpoſe, and the Jury find a Leaſe of 
another Commencement, yet if the Leaſe be 
ſufficient to anſwer that Purpoſe, he ſhall 
prevail. | 
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vs if 4 in 3 Replevin the Defendant a avows Hob. 73. 


for iy taking Plaintiff's Beaſt in his Common 

t; Plaintiff replies that J. &. 
Was 150 fie of an Houſe and Lands to which 
be had Common, and demiſed the ſame to 
the Plaintiff the 3oth of _—_— the Avowant 
traverſes the Demiſe * modo & forma, and 
the Jury find a Leaſe the 25th of March 
from J. S. this is well enough, and Judg- 
ment ſhall be for the Plaintiff ; for they find 
enough upon the whole Matter to affert the 
Plaintiff's Right of Common; ſo that their 
Verdict, though different from what is al- 
edged, yet is ſufficient to juſtify the Plain- 
tiff's Right of Common; for though they do 
not find the Allegation itſelf, yet they find 
what will anſwer the Purpoſe of the Allega- 


tion, and that ſufficeth. 


But if they had found a-Leaſe by N Ns. 
they had not found enough to anſwer the In- 704. (35). 


ation, nor to direct the 
Judgment of the Court, for the Defendant 
admits by his Rejoinder that J. S. was ſeiſed 
of an Houſe and - 7 4 and had a Right of 
Common, in as much as he only denies the 
Demiſe to the Plaintiff, but poſſibly had the 
Plaintiff alledged Seiſin of ſuch a Houſe and 
Lands in F. N. to which Common was Ap- 
pendant, the Defendant would have traverſed 
the Seiſin of J. N. or the Appendancy of the 
Common; ſo that the finding of the Leaſe of 
7.N. would not on the whole Matter anſwer 


* In Manner and Form, 
2 . the 


tent of the Alleg 


— 13, 29 
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the Plaintiff's Purpoſe, becauſe the Defen. 
dant doth not admit the Seiſin of J. NM nor 
the Appendency of the Common to his 
Houſe, fo that upon ſuch a finding of the 
Jury the Court would not adjudge the Ein: 
riff 's Beaſts to be returned. 8 

roa cen. 4. Ir a Man declare of a Parol Leaſe, and 
give in Evidence a Leaſe by Indenture, this 
will not maintain the Declaration; for all 
Contracts that are executed with Solemnity 
ought firſt to be offered to the Court Wh 
are the proper Judges of all Things that be- 
long to the Effect of ſuch Contract, before 
they can be given in Evidence to the Jury to 
judge of the Fact, whether ſuch a Cong 
was really executed. 


. DECLARATION in Ejeftment « of Michael- 
L.E.z60. f 38, mas Term which relates to the firſt Day of 


the Term, and the Leaſe declared on' bears 
Date ſometime after the firſt Day of Term, 
yet if it appears by Evidence that the Bill 
was filed after the firſt Day, *tis ſufficient, 
for the Act of Law ſhall do no Man an In- 
jury, and therefore the Relation of Bills to 
the firſt Day of Term cannot obtain in this 
Caſe, for then it would delay a Man's Re- 
medy, and a Man that was ejected after the 
firſt Day of Term could not complain till 
the Term was over. 


Ore 260. fl. 16. IN Ejectment a Man declares on a Leaſe 


Yar e for one hundred Acres, and gives in * 


Brown. dence an Ejectment out of forty Acres; 


this 
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this was held to be good for the forty Acres; 


becauſe the Jury find an Injury relating to 


the ſame Land thus butted and bounded as 
in the Declaration, though that Land be not 
of the ſame Extent as is there alledged, and 
it appears that it is the ſame Land thus but- 
ted and bounded, that was let to the Plaintiff, 
and the Defendant did him an s by his 
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* i the * 7 or LE of * "> s Max. 
miſtaken in, the Declaration, ſome have ſaid of Pleadias 8. 


that this is fatal, and the Leaſe of other 
Lands, for another Number of Acres cannot 
be given in Evidence to ſupport it, becauſe 
hereby the Contract alledged would be ma- 
terially different from the Contract proved, 
which our Law 40,1 not oy af » Cause. 


ai Ata. d 10 2 
*. For others hold the contrary. 


Ir a Man declares of a Leaſe of ſo many H Hard, 330. 


Acres of Meadow and ſo many Acres of © 
Paſture, and gives in Evidence a Demiſe of 
the Herbage and Pannage of ſo many Acres, 
this will not maintain the Iſſue, for the Con- 
tract which he alledges is for the whole Pro- 
fits of the Soil, and therefore the Contract 
ought to be brought for ſo many Acres of 
Herbage for which an Ejectment lies; for 
when a Man hath the whole Eſtate, and lets 
Part of it, the Leſſee muſt declare upon that 
Contract as it is, and not of another. 


For the Reaſon above, 
Bur 


E. 254. pl. 24- 
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Cro. Car. 362, 


1 Inſt, 4. 


Cro. El. 676. 


Dyer 32. 


The Law of Evidence. 

D602 39 01.4339 ee ids 
Bor if a Man hath the Itiheritante in the 
Graſs, or in * prima Tonſura and lets tts to 
another for Tears, and the Eeaſe ifhbpörtz 3 
Leaſe of the Lands, the Leſſee may detlaie 
upon this Leaſe, and f ve this Tile of his 
Leſſor in Evidence, for  he-thit" hath" the 
firſt Graſs, or * prima Tunſira, hath the meſt 
ſignal Profits, and therefore he is rẽputed to 
have the Freehold ; and he that hath the 
Atter-Graſs hath only à Profit apþrender gut 
of theſe Lands in the Nature of/a'C6ttmons 
and therefore when he that"hath the firſt 
Graſs, lets the Lands by the Name of the 
firſt Crop of the Lands, he hath done ak- 
cording to his Power, in as much as he hid 
the very Property in the Lands themſelves, 
and then his Leſſee muſt declare according 
to the Contract which is on the Leaſe of the 
Lands themſelves: But where any Perſon 
has the Lands and lets the Herbage, there 


the Leſſee muſt declare according to his 


Contract, otherwiſe he will fail in his Proof. 


On. Ir a Man declares of a Leaſe generally, | 
Like. p24: and gives in Evidence a Leaſe made by a 
Copyholder, or by the Guardian to an In- 
fant, this is well enough, for ſuch Leaſe is 


good againſt every Perſon but him that hath 


Right, as all other Poſſeſſion is, ſo the Leaſe 
is maintainable againſt every Perſon but the | 


Lord or the Infant. 


In Debt if a Man declares of a Leaſe of 
twenty-ſix Acres of Land, and he gives in 


® The firſt Cutting, 
Evidence, 
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Evidence; and the Jury find, a Leaſe of twen- Leon. 44- 
ty Acres of Land, this will not maintain the Re. 
Declaration; for if the Number of Acres are Hob. 54- 
not the ſame, it is not in Subſtance the 

fame with the Leaſe alledged, and therefore 

the Party hach failed in his Allegation. 


Bur if à Man declare on a Leaſe for Dyer 32. 
twenty-ſix Acres, and the Defendant 2 
that he let theſe twenty-ſix Acres of Land Co. 30. b. 
and four more, and coneludes with a Tra-“ 53, 30. 
verſe,“ ab/que boc, that he let twenty-ſix Acres 
of Land- only,” and the Jury find twenty 
Acres; this oy the better Opinions is found 
for the Plaintiff, for the Jury are only to try 
the Matter of Debate, and not any Point in 
which the Parties are agreed; now they both 
agree that there were twenty- ſix Acres de- 
miſed, and conſequently when they find there 
were but twenty, they find for the Plaintiff, 
in as much as they have not found more 
than the Defendant hath admitted, which 
was the Matter in Queſtion. | 


Fd 


Ir a Man declares of a Leaſe dated the Daliſ. 105. 
28th of January, and it be found ſealed the 
29th of Fanuary, and the Plaintiff be found 
to be ejected the goth, this is well enough, 
as long as it' appears that the Plaintiff was 
ejected after the Leaſe made, otherwiſe it is 
if the Ejectment had been laid the 28th. 


Ir a Man declares for a Meſſuage and _— —— 
eleven Acres of Land thereunto appertaining, g 
tough the Words thereunto appertaining 


* Without this. 


be 
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be void, in as much as Lands cannot appers 
tain to a Meſſuage, yet ſince in common 
Speech the Lands let with a Meſſuage are 
ſaid to appertain to it, it is Matter of Evi- 
dence to prove what eleven Acres be intend- 


ed; and if a Man has two Manors called | 


Dale, and levies a Fine of one of them, he 
may prove by Circumſtauces which of the 
Manors he intended. _ ; | 


Thirdly, Entry and Ouſter. 


FoRMERZY there uſed to be an actual En- 
try and Ouſter ; now by Rule of Court they 
confeſs Entry and Ouſter, and inſiſt on no- 
thing but the Title. . 


Hill, Af. 270% Bur the Confeſſion of Entry doth. not 
Vent. 42, 243, Extend to ſuch Caſes where it is neceſſary to 
332. prove an Entry to make a Title in the Leſ- 

ſor of the Plaintiff, for the Rule is to confeſs 


Entry of the Leſſee, and not of the Leſſor; 


Salk. 259. and the Rule is intended more conveniently | 
— try the Title of the Leſſor, and not with | 


any Deſign to make any Part of his Title. 


Vent. 332- AnD therefore where an Entry is necel- | 


= Stra. 1986: {ary to take Advantage of a Condition bro- 


Hard. gb, 99 ken, or to avoid a Fine, there the Leſſor 
I 7 muſt make an actual Entry. 


-— PLainTiFy makes a Title by Leaſe of | 
— five thouſand Years ſealed and delivered at 
2 I. Raym. 750. London, and the Defendant inſiſted on the 
Proof of Entry by Virtue of that Leaſe, but | 


the 


Salk. 259. 
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the Court preſumed an Entry unleſs the con- Holt 264. 
trary was ſhewn on the other Side; but quere, 
for it ſeems to be incumbent on the Plaintiff 
to prove whatever is neceſſary to give him a 
Title, and the having a Leaſe ſeems to be no 
Preſumption that the Party entered by Force 
of that Leaſe. FOE 


A Man may make a Leaſe of tithes to try — 796, 
his Title in Ejectment; but if a Man bring Lat & 
an Ejectment of the Rectory, and gives the J“ 32% 


322. 


taking of the Tithes in Evidence, this doth Cro. Car. zor. 
not maintain the Declaration; for this is no Keb 3068 
Ejectment out of the Rectory, for the Tithe is L. E. 255. pl. 26. 
an incorporeal Inheritance collateral to the 38. 
Rectory, and no Parcel of it, for the Rectory 

is the Church and Glebe, into which the Par- 

ſon by his Induction is ſeiſed; and therefore 

they muſt prove an Entry into the Glebe in 

this Ejectment, for it continues a Rectory 

though the Parſon had aliened all his Tithes 


during his Life. = 


Ir a Man makes a Leaſe to begin * 2 die da- — 
tus, he cannot prove his Entry at the Day when Str. 33. i 
the Leaſe: was made, for that were a Diſſeiſin, 


in as much as the Day itſelf is not included. 


Ir a Man makes a general Entry into Part, Co. Lit. 15. b. 
this is ſufficient to veſt the whole Eſtate ; as 
if an Anceſtor die, and the Eſtate deſcend to 
the Heir, the Entry into Part is ſufficient to 
veſt the whole Eſtate, though he doth not ſay 
he entered in the Name of the Whole, for the 


From the Day of the Date, 


Q Pre- 


| I 
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Preſumption of Law is always in-favonr of 


the PoſleGar until the contrary can appear. 


Now tho Anceſtor dyings the Poſſeſſion 


is caſt upon the Heir, to preſerve a, Tenant 


to the * Præripe, and ſince he is by the Law 


reputed the Poſſeſſor, his general Act of 
Entry without more ſaying, muſt be taken 
in favour of Poſſeſſion, as an Act with In- 
tention to poſſeſs the Whole; 1 fay this is 
F prima facte a Conſtruction of that Act, un- 
leſs the contrary appear, that is, unleſs by any 
Words he makes it a ſpeclal Entry; as if he 
ſays, he enters into that Acre only, for the 


Act is to be interpreted according to the | 


Mind of the Party from whom it proceeds. 


Bur where a Man enters to deveſt an 
Eſtate, there his Entry muſt be Special, for 
he muſt enter into ſome one Acre, in the 
Name of the Whole; and this is upon the 
fame Reaſon, for the Preſumption of the 


Law is ſtill in favour of the Poſſeſſor, unleſs | 
the contrary ſhall appear; for if a Man enters | 


generally into one Acre, without faying in 
the Name of the Reft, he ſhall not be in- 


tended to defeat any more than that: Acre on | 
which he entered; for ſince his Adverſary is | 


poſſeſſed of the Reſt, the Law will not in- 
tend the Claim of the Poſſeſſion any. farther 
than the Words of him that made it. 


Bur this Preſumption ſtands only till the | 


contrary appears; for if by expreſs Words 
| * Preceps, + A. firſts 
he 
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[ he ſhewed an Intention to claim the Whole; 
and ſet up a Right to it, then cannot a naked 
Poſſeſſion withſtand that Claim which plainly 
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1 appears to deſtroy it. f 
l 1 
r Wurnz the Seiſin is the ſame; there one Co. Lit. 253. ö. 1 
; Entry only in the Name of the Whole fuf- A 
1 ficethz for by the Act of Entry it plainly YH 
- appears, in the Country (for whom thoſe 1 " 
$ ſolemn Acts were provided) that the Party 1 
N intended to defeat the whole Poſſeſſion. - 1 
; Ir a- Man diſſeiſes another of one Acre, * 
t and at another Time of another, the Party 4 
e that hath a Right, may enter into one in C 
the Name of the Whole, for the Poſſeſſion is 4 þ 
the ſame, and there is the ſame Perſon to de- i 
n fend it. 1 
＋ 79 
e | Bur where the Seiſin is different, there i 
t the Entry muſt be diſtinct in both Acres, and 1 
[3 he cannot enter into one in the Name of both; 9 
is por let my Intention be what it will, what 
s WH defeats one Man's Eſtate, will never defeat 
in another's; for no Man's Poſſeſſion can be de- 
a- feated by an Act which doth not relate to 


0 WM the Poſſeſſion; and where the Poſſeſſion and 
is Seiſin are diſtint, the Act which defeats 


n- another Man's Seiſin has no Relation to 
er mine; for I am not concerned to Know or 
detend it. 


he | TrtREFoRE if a Man diſſeiſes another of bia. 
ds two Acres of Land, and makes a Leaſe —— . 
Life of one Acre, and the like of the other, 
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the Diſſeiſſee muſt make different Entries; 
| becauſe two Tenants for Life have two di- 
ſtinct Seiſins of their Eſtates for Life, which m 
they are both diſtinctly to defend. 


Ce. Lit. 252. Bur if he had let it to two Perſons for 
[ Years, the Poſſeſſion of the Tenant for Years 
q | is the Poſſeſſion of the Diſſeiſor, and they 
| are only looked upon as his Bailiffs to keep 
Poſſeſſion for him, and upon him reſts the 
Defence of the intire Poſſeſſion ; and there- 
fore the Law reckons one Entry in the Name 
of them both to: be ſufficient, becauſe the 
Poſſeſſion and Seiſin of the Freehold is united 
in the Diſſeiſor. | 


Co. Lit. 49.b. Ix a Man enters to another Purpoſe, as to 

Flows. 93,93. deliver a Leaſe upon the Land, this is no 
Entry to defeat the Poſſeſſion of the Diſſeiſor, 
for a Man's Intention is to be regarded, and 
that gives the Signification and Value to the 
Action, and without an Intent appearing to | 
defeat the Poſſeſſion, this is as ne Entry at 
all. 


Ir there be a Diſſeiſin of two Acres in two 
different Counties, at the ſame Time, there 
muſt be diſtin& Entries; for the Solemnity 
of Entry is required for the Sake of the 
Country, that they may know in whom the | 
Poſſeſſion reſides; and beſides, as all Counties 


| | met in diſtinct Bodies in their proper County 

Courts, where the Eſtate was in different 
Counties, the Entries for their Notice was anc 
ordained to be ſeveral. the 
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- Ir a Thing begin without Solemnity, it co. Lit. 214, 

h may be defeated without Entry, for it re- irg. 43. b. 
quires no more Notoriety to defeat the Poſ- 
ſeſſion than it did to begin it; and therefore 

r if a Leaſe for Years, upon Non-payment of 

'$ the Rent were to be void, the Eſtate is in 

y the Leſſor without' any Entry, becauſe it be- 
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gan without any Solemnity; but if a Leaſe 


. 
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for Life, upon Non-payment of Rent were 


Tf 

T1 

2 to be void, yet it cannot be avoided without i | 
Ic Entry, becauſe it began with Livery ; but if 1 
Ie the Condition of a Leaſe for Years were, Vi) 
g that upon Non- payment of Rent, the Leſſor Is * 


ſhould re-enter, there by the expreſs Words 
of the Contract there muſt be an Entry. 


a 
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J 
10 Ir a Man make ſeveral Conditions annexed co. Lit. 252. be 1 
r, to ſeveral Feoffments of two ſeveral Acres Mil 
id | of Land, and both Conditions are broken, jb 
de he muſt make ſeveral Entries into each Acre, 
to and cannot enter into one in the Name of 
at both; becauſe the Ceremony of Livery was 


diſtinct, by which Notice was given, that 
Poſſeſſion did begin in the Feoffee, and the 
0 Force of that Ceremony continues till defeat- 
re ed by an Act of the ſame Notoriety ; and the 
ty Defeating of one Ceremony quite diſtinct 


he from the other, can be no Notice that the 

he WF other is alſo deſtroyed and defeated, and 

ies therefore the Entry muſt be different. 

ty | 

NT Ir J. S. is a Truſtee of a Leaſe for J. Nin — 1700) 
as and is diſpoſſeſs'd, and a Stranger enters in“ 


the Name, and by the Direction of J. N. 
le this is no Entry of J. S. the Truſtee, becauſe 
28 not 
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not made in his Name, nor by the Direction 
of him who had the legal Eftate ; and an 
Entry that defeats Poſſeſſion, is to be taken 
according to the ſtricter Letter of the Law, 
and by the Common Law J. N. had not the 
Right of the Term, but I. S. only. 


Thirdly, The Title in the Lefſor of the 
Plaintiff. | 


Anp here I ſhall not ſpeak of all the 


| Controverſies relating to Title, for that were 


an endleſs and confuſed Work, and would 
draw in all the Doctrine of the Tenure under 
this Head; but here I ſhall only mention 
the leſs Particularities of Title that general- 
ly eſcape the other Places, and therefore fit 
to be reduced hither by themſelves. 


Ir a Man iſſues an * Elegit, and brings an 
Ejectment to try his Title, he muſt ſhew his 
* legit filed, for that Remedy is founded on 
the Choice of the Lands rather than on the 
Body of the Debtor, and therefore his Choice 
muſt appear of Record, ſince from that 
Choice he derives this Sort of Execution. 


Ir Leſſee after the Commencement of his 
Leaſe make a Leaſe to another, or aſſign it 
over, the ſecond Leſſee muſt prove the Poſ- 
ſeſſion of the firſt Leſſee, otherwiſe he will 
fail in his Iſſue, for without Poſſeſſion the 
firſt Leaſe was a Choſe in Action, not tranſ- 
ferable over; and the Reaſon of the Rule 

why 


* A Writ ſo called, becauſe the Wards he choſe are an emplatical 
Part of it. 
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why 2 Choſe in Action was not transferable, 


was from Danger of Maintenance of great - 
Lords, which was a very political Law, while 

the Tenures continued in a perpetual Subor- 
dination one under the other. | 


Ir the Truſtee of a Leaſe be Leſſor in Eject- Tri. per pais, 
ment, his Diſclaimer (a) in Pais will avoid etb Ed. 387. 
the Plaintiff's Title; for no Man can have _ 
Right againſt his own diſclaiming of Right, 
and the only Remedy that ＋ Ceſtui que Truſt 
has, is by Bill in Equity to puniſh the cor- 
rupt Conſcience of the Party who diſclaimed 
4 Right to the Land: when he had taken the 
Truft and Charge of it upon him. 


- Jn f Ejectment the Defendant ſhall not give Tri. per Pais, 


in Evidence à former Mortgage or Convey- 6'b Ed, 388. 
ance made by himſelf, becauſe he can't take 
Advantage of one Contract that he- himſelf 

has made, thereby to deſtroy another, but in 

this Caſe the Party who hath the Intereſt, 

muſt get to be made a Defendant. 


A Paso in Ejectment, muft prove Ad- Tri. per Pais 
miſſion, Inſtitution, and Induction, his ſub- 72; 2. b. 
ſcribing the Articles, and declaring a full 2 Sid. 220. 
and free Aſſent and Conſent ro the Common 
Prayer. | 


Fox the Plaintiff muſt make out a good 
Title to himſelf, and therefore he muſt not 
only prove that it was well filled at firft, but 
that it continued full till the Time of the 


(a) On the Trial, * Fact. + Re fer ham the Truſt is. 
Q 4 Action 


Tri. per Pais, 
6th Ed. 389. 


E. 121. pl. 92, 
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Action brought; for he muſt deduce his 
Right down to the Time of bringing the 
Action; and by the Statute, unleſs he ſub- 
ſcribe the Articles, and declare his Aſſent, 
the Living becomes * ipſo facto void without 
any Sentence Declaratory ; ſo that unleſs he 
proves the doing of the Thing required, he 
doth not prove the Living full at the Time 
of the Action,. and ſo makes no Title at all 
to himſelf. 


Bur after ten or twenty Years Poſſeſſion, 
the Clergy ſhall not be put to the preciſe 
Proof of theſe Subſcriptions, for the long Poſ- 
ſeſſion is a Preſumption, unleſs the Contrary 
be proved; and all Things muſt be ſuppoſed 
to be well done, unleſs within ſome reaſon- 
able Time it were called in Queſtion, |! - 


Bur if the Parſon ſhews Admiſſion, Inſti- 
tution, and Induction, he need not ſhew any 
Right in his Patron on the Ejectment; for 
if he fill the Church, he hath a Title to the 
Glebe and the Revenues againſt all Men; 
and the Right of the Patron muſt be con- 
tended with the Patron himſelf in a + Quare 
Impedit, or if the Time be elapſed, in a 
Writ of Right of an Advowſon. 


Tux Oath of the Party in Chancery, that 
the Eſtate is free fram all Charges and In- 
cumbrances, is a Preſumption, that the Set- 
tlement made before any ſuch Purchaſe or 
Mortgage, on which the Oath is taken, is a 


* InPantly. + y be impeded. 
fraudulent 
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fraudulent Settlement; becauſe no Man ſhall 

be preſumed to ſwear falſely, or to underva- 

lue the Obligation of an Oath, therefore the 

former Settlement muſt be preſumed as frau- 

dulent, and no real Incumbrance; but this 

Preſumption is of the leſs Value, becauſe if 
the Settlement be fraudulent, there muſt be a 
Fraud preſumed in the Party, and it muſt 

be left to the Jury whether they will preſume 

a Fraud or a Perjury. | 
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Ir on Not guilty pleaded the Leſſor of the Hob. 72, 166. 
Plaintiff ſnews a Feoffment, the Defendaat 
may give Covin in Evidence; but if on 1 
* Nient feoffa pas, the Plaintiff ſhews a Feoff- I 
ment, the Defendant can never give Covin 4s 
in Evidence; for in the firſt Caſe, however lh 
the Defendant contradicts the Title of the 15 


— 
— — — 


Plaintiff, as long as he ſhews that there was I 
no Title in the Leſſor of the Plaintiff, it ſuf- bY. 
ficerh ; and if the Title of the Leſſor de- 1 
pends upon a Feoffment, which the Defen- 14 
dant ſnews to be covinous, he deſtroys his 1:34 
Title; but when the Iſſue is Feoffment, or 128 


no Feoffment, there the only Queſtion is, 
whether there be that Contract, with all the 44 
Solemnities which the Law requires to a 4: 
Feoffment, and not whether it were done 5 
with a fraudulent Intention; for where ſpecial i 


Iſſues are taken, no Body can run into any | 
Point that is out of the Iflue, to which the 1 4 
Parties are unprepared, but on the general Ma 
Iſſue whatever tends to ſatisfy the Plaintiff's 4 


Cauſe of Complaint, may be given in Evi- 
dence; for a Feoffment cannot be called abſo- 


* Nothing enfeoffid. 


lutely 
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lutely void, which is covinous, and'-there- 
fore Covin cannot be given in Evidence 
the * Nient enftoſta pas, for ſince à Notice iz 
given by the Livery, in whom the Freehold 
is, the Act of Livery which ſubſerves that 


Purpoſe, cannnot be reputed abſolutely void; 


and therefore it ſhall never be faid, that it 
is no Feoffment at all, becauſe it is a. ſuf- 
ficient Notice to direct the n of a 
Stranger. 


Bur if a Man enfeoffed by Coving' io 
avoid the Debts of Creditors, pleads that he 


was ſeiſed at the Time of the Judgment by | 


Virtue, of a Feoffment, and the . Creditor, 
that he was not ſeiſed at the Time of the 


Judgment, nor at any Time afterwards, on 


this Iſſue the Covin may be given in Evi- 
dence; for this is indeed no Seiſin, by the 
plain Words of the Statute, to rebel the 
Extent of the Credits. | 


Is the Weir pleads 5 Rien. per Deſcent, and | 


to ſhew that there was -nothing deſcended to 


him, gives in Evidence a Feoftment, the 


Plaintiff may in Oppoſition give Covin in 
the Effect 


Evidence; for this is to deſtroy 
of the Feoffment, which indeed hath no 


Effect to defend, and cover the Heir * | 
the Actions of his Anceſtors Creditors, by 
the Deſign of the Statute ; and the Creditor | 


in this cannot be put to plead it, becauſe he 


could not foreſee any ſuch ſecret Feoffment, 
or know whether the Heir would inſiſt on 


* Nothing enferfſed, 8 Nothing by Deſcent, 
it, 


canr 
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it, till it is offered in Evidence, and there- 
fore, that is the proper Time to encounter it 
with the Proof of the Covin. 
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raud, unleſs the Party were then in 
Debt, or in Treaty for a Sale of the Lands; 
for a Man may have Reaſan to ſettle for the 
Good of his Wife and Children, and if he 
hath a clear Eſtate, and no Intention to ſell, 
the Settlement muſt be taken to be a good 
one, for that cannot lie under a Suſpicion, 
where there is no Diſcovery made of an In- 
tent to uſe that Settlement to fraudulent Pur- 
poſes at the Time of making it. 


Ir Copies of Court Rolls be ſhewn to style 430. 


prove a cuſtomary Eſtate, the Enjoy ment of 
ſuch Eſtate muſt be proved, otherwiſe it is 
not good; as if the Cuſtom was to be proved 
of intailing Copyholds, you muſt not only 
prove from the Rolls, that there were 
ſuch Intails, but alſo an Enjoyment under 
them accordingly, for the Rolls only ſhew 
that ſuch an Eſtate was limited, and that 
the Intailing of Copy holds was endeavoured 
at, but this doth not prove an Uſage, un- 
leſs the Parties continued in Poſſeſſion un- 
diſturbed under it; for the Words of Limi- 
tation to a Man and to the Heirs of his 
Body, make a Fee-fimple conditional at 
Common Law, and therefare from the Words 
of the Roll, without Proof of the Uſage, you 
cannot collect that there was a Cuſtom of 
Intailing, 

Secondly, 
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Secondly, Of the Iſſue Not guilty in Treſpaſs, 


! on 
: Axp firſt we ought to ſhew what Evi- D 
| dence muſt, may or may not be given on uf 
N the Part of the Plaintiff. p 
f SECONDLY, What Evidence may, or may th 
f not be given on the Part of the Defendant. 8 
N el 
4 FixsT, What Evidence may be given by * 
F the Plaintiff to prove his Declaration. 0 
: Cro. Jac. 183. TIF a Man declares in Trefpafs, and aſſigns ft 
4 ved. x14, the Treſpaſs in an Acre of Land, thus but. fe 
= Noy 325 ted and bounded, and gives Evidence of a cl 
} . Treſpaſs in half that Acre, it is ſufficient; — 
. for ſince a Man proves the Damage to be C 
q done within the Bounds alledged in the De- Pe 
i claration, he proves what is alledged; in as * 
| much as the Damages only are to be re- W 
| covered on theſe Allegations, he has ſuffici- gl 
| ently proved that Damage which ought to C 
; be redreſſed, for a Trefpaſs in any Part of the Pt 
i Acre, is a Treſpaſs in the Acre, and fo an- D 
| Cro. Jac. 383, ſwers the Declaration. But if a Man declares bi 
f — 4 114. in Ejectment for an Acre thus bounded, and 1 
i oves Title to but half, this is not ſufficient, | M 
4 unleſs he diſtinguiſhes the Premiſes, nor can an 
1 any Execution be had by Delivery of Poſ- hi 
| ſeſſion of Part, unleſs that Part be aſcer- D 
| tained, for one Part of an Acre may be in 
} much better and more fruitful than. the ſe 


other. 
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Ir there be two Tenants in Common, and Cre. Ja. 184. 
one brings an Action without the other, the 
Defendant cannot take Advantage of this, 
upon the genera] Iſſue, but he ought to have 
pleaded it in Abatement; for when. the I goth 
Plaintiff proves that he had the Poſſeſſion of « Sti. $22, © 
the Soil, and that there was a Violation of 
that Poſſeſſion by the Treſpaſs of the De- 
fendant, he proves, his Declaration, for the 
Manner of having or poſſeſſing is not called 
in Queſtion in the Declaration ; whether he 
had it with another or to himſelf alone, *tis 
{till * Clauſum ejus, and if violated by the De- 
fendant, the Plaintiff is to be redreſs'd, and 
'tis not incumbent on him to prove any 
more than what he has alledg'd, that the 
Cloſe or Field was his own, and that a Treſ- 
paſs was there committed by the Defendant; 
and this is not like the Caſe in Ejectment, 
where a Man declares of a ſole Demiſe, and 
gives in Evidence the Demiſe of Tenants in 
Common; for there the Plaintiff doth not 
prove the Title that he hath alledged in the 
Declaration, and ſo fails in his Evidence; « 
but where one Tenant in Common brings 
Treſpaſs, he doth not bring his Writ in the 
Manner the Law requires; for ſince each has 
an undivided Property in Groſs, both ſhould 


have brought their Action of Treſpaſs for the 


Damage to it, and if the Writ be not brought 
in the Manner the Law requires it, the De- 
ſendant may plead it in Abatement. 


* His Cheſe, 


Bur 


Lean. $4, 94. 
E. 223. pl. 26. 


Tri. per Paie, 
Sch Edit. 396. 
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Bur if there be two Tenants in Common, 
and one brings an Action againſt the other, | 
they may take Advantage of this on the 
general Iſſue; as in Treſpaſs, and Not guilty 
pleaded, the Defendant gives in Evidence that 
Bromley was ſeiſed in Fee, and let the Premi- 
fes to the Plaintiff, and one A. who aſſigned 
the ſame to B. by whoſe Commandment the 
Defendant entered; and this was allowed to 
be good Evidence for the Defendant on the 
general Iſſue, for this diſproves the Fact al. 
ledged in the Declaration ; for by this it ap- 
pow he did not violate the Property of the 

laintiff, he did not enter into a Cloſe that 
was his alone, but into his own Cloſe. | 


Is Treſpaſs for taking down a Pew, the 
Evidence was, that the Pew was faſtened to | 
the Pillar of the Church with a Chain; this 
is no good Evidence to prove the Declaration; 
otherwiſe it is if it had been fixed to the 
Pillar by a Nail; for in the one Cafe tis not 
fixed to the Freehold, but in the other it is; 
for whatever is fixed to a Church or Houſe 
is reckoned Part of the Church or Houſe in 
which it is fixed; for the Church is an 
Houſe that conſiſts in its Frame and Building 
of ſeveral diſtin Materials fixed one in 
another ; whatever therefore is fixed to the 
Houſe or Church, is a Part of it; but if it 
be fixed to another Thing that is fixed to the 
Houſe or Church, it may then belong to 
another, for not being immediately fixed to 
the Frame of the Houſe or Church, it can- 
not be reckoned Part of it. 
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** 


Ir a Man recovers in an erroneous Judg- 13 Co. 21, 22, 
ment, and Treſpaſs be committed by a 
Stranger on the Land, and after the Judg- 
ment is reverſed by Error, yet in Treſpaſs 
brought by the Recoverer, he ſhall give this 
whole Matter in Evidence, and maintain his 
Declaration; for though the Writ of Error 
deſtroys the Judgment between the Parties ö 
by Relation and Fiction of Law to advance Wi: 
the Right, yet that Fiftion of Law ſhall 4 
not be ſet up to encourage Wrong and diſ- | 
charge the Treſpaſſer, for the whole Pofits * 
are recovered by the Plaintiff in the Writ of 
Error againſt the Party that recovered in the 
judgment, and therefore *tis fit that he 
ſhould puniſh all Treſpaſſes, and not pay for 
that which he never received. 


IIs — 
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Urox Treſpaſs brought againſt A. upon Clyton 33: 
Evidence that the Hogs of J. were kept in 6 Lan. 398; 
the Nefendant*s Yard, (adjoining to the Land 
of the Plaintiff) by the Servant of B. and yet 
it was allowed that this Evidence did main- 


tain the Declaration againſt A. 


So in Treſpaſs againſt A. Evidence given Clayton 8 
of Agiſtment of Beaſts taken into the Land 6 Edit. 358+ 
of A. and allowed to maintain the Declara- 


tion againſt A. 


For A. in thefe Caſes had a ſpecial Pro- 
perty in the Beaſts, and tis by Reaſon of 
that Property the Treſpaſs is committed, 
and therefore he is juſtly anfwerable for A ; 
C r 


* 
8 
** 
7 
5 
5 
* 
4 
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4, 


240 The Law of Evidence. 
for had not the Beaſts been taken in the 


Ground they had never broke into the 
Ground adjoining. 


| 2 Sid, 225, Ix Treſ paſs * Ouare Clauſum & Domum fregit 


Keb. 787. . . * # . : oy". 
L.. 234. fl. 57. & alia enormia ei intulit, upon the Evidence 


Ceo. Jac. 534- it appeared that an Injury was offered to the 
Plaintiff*s Daughter, and it was allowed that 
any Matter that aroſe F ex turpi cauſa might 

be given in Evidence upon the general De- 

claration of & alia enormia ei intulit ; but any 

other Matter that doth not ariſe Þ ex turpi 

cauſa could not be given in Evidence on the 

general Declaration of S alia enormia ei intulit, 
but it ought to have been expreſly ſet forth 
in the Declaration, or elſe nothing could be 
given in Evidence thereunto relating ; for it 
doth not ſeem to agree with Modeſty to ex- 
reſs the Manner of any indecent Commerce, 
but all ſuch Things mult be more properly 
hid under general Words, and therefore may 


be fitly given in Evidence on the $ alia enor- 


mia ei intulit. 


Tri. per Pais, Tp a Man declares of Treſpaſs in a certain | 


Gth Edit. 400. 


Gould. 124, Cloſe abuttant || ſuper quoddam Molendin' in 
Tenura J. S. if the Plaintiff does not prove his | 


12 F. | 
* 7. Abutrals, he is gone; and becauſe he could 


E. a7. fl. 35. not prove that the Mill was in the Tenure | 


of J. S. the Jury being at Bar was diſchar- 


ged; for he fails in his Proof becauſe he doth | 


not prove it to be the Cloſe diſtinguiſhed and 


deſcribed in the Declaration, and ſo it doth 


. ®* Wherefore be broke his Cloſe and Houſe, and other Enormities did 


bim. pon à certain Mill in the Tenure 


to bim. 5 From an indecent Behaviour. 5 Other Enormities did to 
| f 


not 
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(> not appear that there was any Treſpaſs in the 
e Cloſe he has deſcribed. 


Ir in Ejectment the Plaintiff declares for a 2 


it Manor, he muſt prove the Attornment of the Rel. Ju. 293 
e Tenants; for a Manor conſiſts partly in De- sb. 90, 91: | 

i ; tra, 78, 206, ; 
ie meſnes and partly in Services; without Ser- ; 
at vices there is no Manor, and without Attorn- 1 
nt ment there is no Service. | | 
e i 
y Is Treſpaſs upon the Caſe againſt the Style 335. | 


7 Defendant for digging a Hole in the Way, 
ie whereby his Horſe fell in, to his Damage; 
15 if the Plaintiff doth not prove the Way, and 


th that the Defendant dug the Hole, he fails in 
his Proof of his Declaration. 


Ir Treſpaſs were done the 4th of May, and Co: Lit. 283, a. 
the Plainriff alledges the ſame to be done; _ 
the 5th of May, or the 1ſt of May, when > Rel A 650, 
no Treſpaſs was done, yet if upon the Evi-L. E. 236. pl. 624 
dence it falls out that the Treſpaſs was done 1. 5 Pa. 
before the Action brought, it ſufficeth; for 6b d. 354. 
the Time of the Injury is no more a material 
Part of any Injury than it is of a Contract; 
and therefore whether there is an Injury 
done or not is the Queſtion, and not when 
it is done; but if there was no Injury done 165 
at the Time of the Action brought, then had 1 
the Plaintiff no Cauſe of Complaint, and ſo {ho 
the Action at the Time it was brought was 


wholly groundleſs. 


Ir a Man be faid to aſſume the 4th of sbehur ans“ u. 
May, and he be then proved to be dead, , * 
not R and 
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and the Party be proved to aſſume another 


Day, it ſufficeth. But if a Man bring Tref- 


5 Co, 116. 
Gouldſb. 189, 
199. 

Moor 394» 395» 


Cro, Eliz. 460, 
491, 


paſs againſt another, and lay it to be done 


the 4th of May, and the Party is proved to 
be dead, this diſcharges the Action, for a 


perſonal Action that complains of a Wrong 
done, dies with the Perſon. 


In an Action on the Cuſtom for ſafe Car- 
riage, Evidence of the Delivery and Charge 
to carry them ſafe, good, without ſaying 
whither, becauſe it ſhall be intended to the 
Place where he uſually came. 


Ix an Action for ſafe Carriage, if no Price 
be ſet, it ſhall be intended for the common 
Price, but if a ſpecial Agreement be ſet out 
to carry for 45. an hundred, it muſt be proved 
that the common Rate is to carry for 4s. an 
hundred. 


Secondly, Evidence on Not guilty for the 


Defendant in Treſpals. 


Tux Defendant may prevail in this Iſſue. 


FigsT, By making Title to the Land; 
for then he ſatisfies the Declaration, for he 


proves that he did not enter into the Plain- 
tiff's Cloſe, but his own ; and conſequently 


that is a very juſt Diſproof of the Plaintiff's 


Declaration. 


SEconDLY, By making Title to the Pro- | 


fits of the Land when he hath no Title to 


the | 


n 17% 


The Law of Evidence. 

the Land itſelf; as this alſo falſifies the 
Declaration, for hereby the Defendant did 
not -beat down the Plaintiff's Corn, but 
entered to take his own; and if the Defen- 
dant proves the Corn to be his own, the 
taking of it is no Manner of Treſpaſs t 
the Plaintiff, and ſo the Defendant hath Ai. 
proved the Fact laid in the Declaration: Now 
the general Rule is, that where a Man hath 
an uncertain Intereſt and ſows the Land, 
and his Eſtate determines, yet he hath a 
Title to the Corn that he hath ſown on the 
Land, though the Property of the Land is 
altered. 


AND this upon theſe three Reaſons. 


FirsT, Becauſe it is a publick Benefit that 
the Lands ſhould be ſown and cultivated, 


and all Things that tend to Plenty and In- 


creaſe ought to have the uttermoſt Security 
that the Law can give it ; for hence it is fit 
that they ſhould ſuppoſe a Property in the 
Corn diſtin& from that of the Soil, and that 
this Property ſhould be at the entire Diſpoſal 
of the Owner diſtin& and ſeparate from the 
Land, that all Encouragement poſſible might 
be given to Tillage, and that no Man might 
decline Cultivation under this Fear, leſt the 
Profits ſhould be ſwallowed by any Perſon 
that he diſliked, 


SECONDLY, When any Perſon hath ſown, 
he hath gained a ſpecial Property in the 
Corn by his Labour and Induſtry, and there- 

R 2 fore 
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fore though his Property in the Soil 
changes, yet the Property of his Labour 
remains; and this ariſes from the natural 
Conſideration of Property which was at firſt 
derived from Labour, for a Man's own 
Actions are moſt properly his own, and 


from thence all Ownerſhip begins; for the 


very Value of the Soil is not more from the 
natural Product than from the Labour and 
Induſtry that Men have employed in their 
Cultivation z which will very plainly appear 
by conſidering the Difference between that 
in England and that in the Weſt- Indies: If 
alſo over and above the natural Product of 
2 cultivated Soil, Corn ſtill adds a further 
Value to the Land, that the Value of the 
Land producing Corn ſurmounts the Value 
of a natural Product from another cultivated 
Soil, as much as that doth the Product of a 


waſte and barren Soil, it follows that there | 


ought to be another Property in the Corn 


diſtin&t from that of the Land, in as much 


as there is a Labour in the acquiring and 


ſowing the Corn diſtinct from the Labour | 
whereby the Land was at firſt occupied and | 
gotten; alſo there is a diſtinct Charge in | 
ſowing the Corn from the Money whereby | 
the Land was purchaſed; from thence the 


Law in following Nature doth erect a diſtin& 


Property in the Corn different from the 


Soil. 


TrirpLy, There is a 1 in the 


Corn diſtin from the Soil before the Corn 
is committed to the Earth, and that Pro- 


perty 
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perty is not loſt by fowing it in a Man's 
own Soil: For I cannot loſe the Property of 
what is my own by putting it in a Place 
which is my own alſo; but if I ſow my 
Corn in another Man's Soil, it ceaſes to be 
mine, in as much as I ſet it in the Place of 
the natural Product of his Soil, and there- 
fore it muſt belong to the Owner as the na- 
tural Product of the Soil did; and were it 
otherwiſe, Men would break in upon other 
Peoples Grounds and ſow them, and keep 
f Men out from the Diſpoſal of their own 
F Eſtates, and thereby they would raiſe a Pro- 
| perty to themſelves from another's Eſtate, 
and put the Owner to the Trouble of con- 
« troverting it; becauſe a Man expects a year- 
; ly Return of the Corn which he ſows, it is 
a 

e 

n 


reckoned Part of his perſonal Eſtate as the 
Corn itfelf was before it was ſown. But 
otherwiſe of Timber Trees planted, for they 
muſt be ſuppoſed to be annexed to the Soil, 
ſince they were planted with the Proſpect 7 
that they could not come to be of Uſe till 1 
many Generations afterwards. ; 


— — — * 
- SA * * 


Ir Tenant for Life ſows the Land and co. Lit. 55. b. 
dies, his Executors ſhall have the Corn, and fd. A. 76, 
they may take it from off the Ground of him 727. 
in Remainder, and if Treſpaſs be brought: ant g. 1 
there is good Evidence to Shy the De- F 


fendant Not guilty. 


So it is if Tenant at Will ſows the Land co. Lit. 55. 
and the Leſſor determines his Will. $ Co. 236, 
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Nol. Abr. 727. 


Ibid. 726. 
Co. 116. b. 
ro. Eliz. 460. 
Moor 394. 


2 Inſt. 81. 
Co. Lit. 55. 
5 Co. ub. 
Soulſ. 189. 


Gold 116. 
Idſ. 190. 


Rol . 726, 


The Law of Evidence. 


Bur if Tenant at Will determine the Will 
by any Act of his own, he ſhall not have 
the Corn ſown; for when he determines his 
Will, the Intereſt is in another, and there- 
fore he can no more reap the Increaſe of his 
Corn, than if he had ſowed in another Man's 
Ground, the Corn growing in the mean Time 
hindering the Owner from all natural Increaſe, 
and therefore to determine the Will is to re- 
linquiſh the Corn, for to leave the Land is 
to leave the Profits of it. | 


So if Feme Copyholder have Land * du- 
rante viduitate and marry, the Huſband ſhall 
not have the Corn, but the Lord; becauſe ſhe 
nas determined the Eſtate by her own Will. 


Bur if the Eſtate be determined by a com- 
pulſory, and not by a voluntary Act, there 
the Property of the Corn doth not alter and 
go to him that hath Intereſt in the Land, 
for the Law is, and ought to be ſo tender 
of every Man's Property, that he ſhall not 
be reckoned to part with it without a plain 
voluntary Act of his own Will, and con- 
ſequently the Perſon who had the Property 
in the Corn ſhall not be ſuppoſed to quit it 
unleſs he doth ſome voluntary Act whereby 
he determines his own Eſtate in the Lands, 
and thereby parts with them. 


THEREFORE if a Leaſe be made to Baron 
and Feme during the Coverture, and they be 
o During ber Widowbood. 


divorced 
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divorced “ Cauſa Precontrar,” yet ſhall the 
Baron have the Corn ſown, becauſe the Mar- 
riege determines by Compulſion. 


So if Tenant at Will be outlawed, this 5 Co. 116. 
determines the Will, becauſe he hath forfeit- I 190. 
ed all Contracts; but this being by Compul- 
fion, the Property of the Corn doth not go 
to the Leſſor, but to the King, to whom 
all his Chattels are forfeited. 


BuT if a Leaſe were made til! the Te- doe 116. 


nant did Waſte, and the Tenant doth Waſte, Kol An, oe 


he ſhall not afterwards have the Corn ſown, 
for here he determines his Leaſe by a volun- 
tary Act of his own. 


Ir a Man makes a Leaſe at Will, and the; co. 116. 
Leſſor be outlawed, whereby the Will is 
determined, yet ſhall the Leſſee have the 
Corn ſown, and not the King; for here was 
no Act of the Leſſee to determine the Will, 
or to alter the Property. 


Ir Tenant for Life, or at Will, forfeit or Goulſ. 189. 
break a Condition, they ſhall not have the ga. El: 4%9- 
Corn ſown, for this is a voluntary Act with- 
in their own Power, 


Bur if a Woman who hath an Eſtate du- Out 189. 
ring Viduity makes a Leaſe for Years, and Rol. Abr. 727. 
the Leſſee ſows the Land, and then the Wo- 


man marries, yet ſhall the Leſſee have the 
Corn, for the Act of the Leſſor, after the 


y Reaſen of a Precontract᷑. 
R 4 Leaſe 


Rol. Abr. 726. 
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2 Inſt. 80. 


20 H. 3. c. 2. 


Co. Lit. 5 5. 


Rol. Abr. 727. 
But quere. 
Co. Lit. 55. 


The Law of Evidence. 


Leaſe made, cannot alter the Property of the 


Leſſee, for a Man's Property once lawfully 
veſted in him, cannot be deveſted out © 
him by the Act of, another. 


Ir ſcems alſo in Common Law, that if 
Tenant in Dower die, her Executors ſhould 
have the Corn, for the Statute of Merton 
which gives the Power to deviſe it, was only 
made in Affirmance of the Common Law. 


Ir a Man dies leaving Iſſue a Daughter, his 
Wife being * privement enſeint of a Son, and 
the Daughter enters and ſows the Land, and 


then a Son is born, ſhe ſhall have the Corn. 


Ir the Huſband ſows the Land of his Wife, 
and the Wife dies, he ſhall have the Profits. 


Two Joint Tenants, one of them dies, 
the Corn ſown goes to the Survivor, and the 
Moiety ſhall not go to the Executors of the 
Deceaſed; for they are ſuppoſed to carry on 
the Cultivation of the Soil by a Joint Stock, 
and in all Joint Stocks, except Merchants, 
there is a Survivorſhip. 


Ir Husband and Wife are Joint Tenants, 
and the Husband ſows the Land and dies, 
the Corn ſhall go to the Executor of the 
Husband ; for this Land is not cultivated 
by a Joint Stock, but is wholly the Corn of 
the Husband, which Property ſeems not to 
be intirely loſt by committing it to their 


* Privily en ſet nt, 


2 : Joint 
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— Poſſeſſion, no more than if it had been 
ſown in the Land of the Wife only. 


is a Woman ſeiſed in Fee or for Life Rol. Abr. 727. 
ſows the Land, and then takes a Husband, 
and he dies before the Severance, the Wife 
ſhall have the Profits, and not the Executors 
of the Husband ; for the Corn committed 
to the Ground is a Chattel real, that is an- 
nexed and belonging to the F rechold, and 
not a Chattel perſonal annexed to and tranſ- 
ferred, and therefore without the Husband's 
Diſpoſition of it during his Life, it belongs 
to the Wife and not to the Husband. 


Ir a Baron ſows the Land and dies ballots _ 
Severance, the Wife ſhall have the third 
Part of the Land ſo ſown for her Dower; for 
if a Man hath all Corn Land, ſhe ſhall not 
ſtay for her Subſiſtence for a whole Year till 
the Corn be removed, and from hence it was 
doubted at Common Law, if the Widow 
ſowed the Land whereof ſhe was endowed, 
whether her Executors or the Heir ſhould 
have the Corn ſown. 


Ir a Man ſeiſed in Fee ſows Copyhold Rol. Abr. 727. 

Lands and ſurrenders them to the Uſe of his 
Wife, and dies before the Severance, it ſeems 
that the Wife ſhall have the Corn, and not 
the Executors of the Husband ; for this is a 
Diſpoſition of the Corn, that being appurte- 
nant to the Land, and ſince the Husband 
hath diſpoſed of it during his — it can- 
not go to his Executors. 


Ir 
nt 
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Rol. Abr. 727. 


The Law of Evidence. 


Ir Tenant by Statute Merchant ſows the 
Ground, and after is ſatisfied by ſome caſual 


Profit, yet he ſhall have the Corn. 


Hob. 132. 


Hob. 132. 
Rol. Abr. 727. 


Ir a Man ſows his Ground and dies before 
Severance, the Corn goes to the Executors 
and not to the Heir. | | 


Is £ foiled in Fes of Lend fows ie, and 
then conveys to B. for Life, the Remainder 


to C. for Life, and B. dies before the Corn 


Objection. 


is reaped, C. ſhall have it, and not the Ex- 
ecutors of B. for B. had not the Property of 
this Corn from his own Charge and Induſtry, 
but merely by the Donation of A. the Corn 
appertaining to the Land that was given, and 
for the ſame Reaſon, and by Force of the 
ſame Donation that B. had his Corn, C. is to 
have it after the Death of B. 


Bur why doth the Corn paſs to the Donee 
as appertaining to the Soil, when the Pro- 
perty of the Soil alters; and yet ſhall not 
deſcend to the Heir as appertaining to the 
Soil, when the Property of the Soil remains 
in the firſt Owner? 


Every Man's Donation being taken moſt 
ſtrongly againſt himſelf, ſhall paſs not only 
the Land itſelf, but the Chattels that belong 
to the Land; but no Chattels can deſcend to 
the Heir, they go to the Executor; why 
this is. accounted a Chattel we have ſhewn 


already. 
A. ſeiſed 


l 


4 0 
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viſes it to B. for Life, Remainder to C. 
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Winch 81. 


B. ſhall have the Corn ſown, and not the 


Executors of A. for B. the Deviſee, in rela- 
tion to the Chattels belonging to the Land, is 
put in the Place of the Executors by the 
Words of the Will, but if B. dies before 


Severance C. ſhall have it. 


TEN ANT for Life Remainder in Fee, 
Tenant «for Life lets the Land for Years, 
Leſſee for Years is ouſted, and Tenant for 
Life diſſeiſed, and the Diſſeiſor lets the 
Land for Years, and the Leſſee of the Diſ- 
ſeiſor ſows it, and the Tenant for Life dies, 
the Tenant for Years of the Diſſeiſor ſhall 
have that Crop ſown, and not the Remain- 
der Man; for the Tenant for Years of the 
Diſſeiſor hath Right to the Profits that he 
hath ſown againſt any Perſon but him who 
had Right to the Land itſelf, and that was 
the Leſſee of Tenant for Life, and he ſhould 
recover againſt the Leſſee of the Diſſeiſor all 
the Profits that he made of the Lands, and 
therefore the Remainder Man cannot recover 
any Part of it, for then the Leſſee of the 
Diſſeiſor ſhould be doubly charged. 


105. 85. 

ri. per Pais, 
6th Edit. 405. 
Cro, El. 463, 


464. 
2 Inſt, 81. 


Gouldſ. 143, 
144. 


Ir A. ſeiſed in Fee ſows Land, and gives Hob. 232. 


it to B. for Life, Remainder to C. for Life, 
and they both die before Severance, it ſhall 


go to A. for when the Force of the Dona- 


tion ceaſes, the Property returns where it 
Was, . 
Ir 
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Rol. Abr. 728. 
Co. Lit. 55. 


Co. Lit. 56. 


Rol. Abr. 727. 


Cro. Car. 515. 


Co. Lit. 55. 


Noy 149. 
Kelw. 159. b. 
160. a. 

Co. Lit. 46. 
Dy. 285. b. 


Bro. General 
Iflue 81. 


The Law of Evidence. 


Ir Tenant for Life ſows any Grain or 
Roots of annual Profit, they go to his Execu- 
tors, and not to him in Remainder. * Cauſe 


qua ſupra. 


Ir he plants Oak, they go to the Remain- 
der Man. * Cauſa qua ſupra. 


Ir he increaſes the natural Product either 
by trenching or by ſowing of Hay-ſeed, this 
ſhall go to him in Remainder, for his Exe- 
cutors have no Property in the natural Pro- 
duct, and Improvement is undiſtinguiſhable 
from the natural Product. 


Bur Hops reared on ancient Stocks ſhall 
go to the Executor of Tenant for Life, and 
not to the Remainder Man, for the Poles, 
the Hills, and the Dung, whereby the Pro- 
duct is made, are the proper Chattels of 
Tenant for Life; otherwiſe of Garden Roots 
that cannot be taken up without digging the 
Soil of the Heir. 


Whoever hath the Property of the Corn 
may give it in Evidence on Not guilty, or 
may maintain a Treſpaſs ＋ Quare Clauſum 
fregit, for to that Purpoſe the Soil is his. 


Uyon Not guilty in Treſpaſs, the Defen- 
dant cannot give a Licence in Evidence, for 


this ſuppoſes the Act to be done and juſti- 
fies its Lawfulneſs, and all ſuch Matters 


For tbe Reaſon above, + Wherefore be broke bis Chſe, 


ought 


1 


it 
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ought firſt to be exhibited to the Court to 
judge of. | 


So on Not guilty the Defendant cannot co. Lit. 283. 
give in Evidence the Defe& of Incloſures, 
tor the ſame Reaſon. 


In Treſpaſs on Not guilty the Defendant . per Pai, 
gives Evidence that he came into the Plain- L. E. 225. i yt. 
tiff's Ground to glean; this ought to have 
been pleaded, for it confeſſes the Act of 
Treſpaſs and juſtifies it as an Act lawful for 
him to do; and therefore it ought to be firſt 
exhibited to the Court to judge of, whether 
it be lawful or not; but if it had been plead- 
ed, it had been a ſufficient Juſtification, for 
by the Cuſtom of England the Poor are al- 
lowed to glean after the Harveſt, which 
Cuſtom ſeems to be built on a Part of the 
Jewiſh Law that allowed the Poor to glean, 
and made the Harveſt a general Time of 


Rejoicing. | 


In Treſpaſs on Not guilty the Defendant Tri. per Pais, 
cannot give in Evidence that he came into 3% 9 
the Plaintiff's Cloſe to take his own Horſe, 
but this ought to have been pleaded ; and on 
ſuch a Plea that the Defendant came to take 
his own Horſe, the Evidence was that the 


Plaintiff, as Lady of the Manor, took the 


Defendant's Horſe as an Eſtray, and the 
Defendant took him away after he had been 
cry'd and marked, without paying for his 
Meat; and *twas ruled that this taking was 
well enough, and the Plaintiff has an Action 
on the Cafe for his Meat; for the Property 

05 
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Tri. per Pais, 
6th Edit. 395» 


Co, Lit. 57. 


The Law of Evidence. 


of the Horſe is ſtill in the Defendant till the 
Year and Day are paſt, and when a Man 
hath Property, it is lawful for him to take 
it; for the very Action of Property is Right 
to poſſeſs and uſe the Thing which he claims, 


Is Treſpaſs the Defendant cannot give in 
Evidence a Right to a Way, but he ought 
to have pleaded it, and if after pleading he 
ſhews in Evidence a Right to the Way by 
Grant over the Plaintiff's Ground from ſuch 
a Place to ſuch a: Place, though the Defen- 
dant afterwards purchaſes more Ground 
whereby he makes a further Uſe of the Way, 


yet it is well enough and within the Grant; 


for if I go but between the ſame Towns I 
may afterwards paſs whereſoever I pleaſe. 


Is Treſpaſs all the Defendants muſt be 
Principals, for no Man can, by commanding a 
Treſpaſs, give any Man Authority to do it, 
therefore no Man is guilty but he that acts in 
it, and any other Perſon is not guilty at all; 
but in Felony the very commanding it 1s un- 
lawful, for whoever is at the Act is a remote 
Cauſe of the Felony, and ſo ought to be pu- 
niſhed where the Act requires an Example 
*in Terrorem; for formerly the very Intent of 
Murder was Murder, and fo the Party was 
puniſhed: as a Murderer: After that altered, 


becauſe it was not thought reaſonable that the 


Party ſhould be puniſhed unleſs the Act fol- 
lowed, and from thence came the Notion of 
Principal and Acceſſary; but in Treaſon, the 


At a Terror, 


1 Intent 


oo © my 


The Law of Evidaice, 


Intent is ſtill Treaſon, and therefore they are 
all Principals; and in Treſpaſs, the Intent to 
treſpaſs was ever reckoned a Treſpaſs, and 
therefore there are no Acceſſaries. 


552 


In Treſpaſs for the Meſne Profits after chi Sid. 239- 
Recovery in Ejectment, the Defendant can- Ti. per Pate 


not inſiſt upon any Title that was over-ruled 
on the Trial in Ejectment, for once ſettling 
the Title ſhall be concluſive to the ſame 
Parties ever after, to avoid the Trouble and 
Charge in Contention; but if the Defendant 
make a new Title, he ought to be heard, 
for the Defendant ought not to pay any Mo- 


ney in his own Wrong where he hath a 


Title. 


6th Edit. 396. 


Taxsp Ass of Aſſault and Wounding, the 1. 398. 


Defendant pleads Non cul. as to the T Vi et 
Armis, and as to the Aſſault he makes juſti- 
fication of 5 molliter manum impoſuit; the 
Juſtification ſhall be firſt tried, and then the 
4 et Armis; for poſſibly the uſing of Force 

may be in his own Defence, and therefore 
juſt and lawful, and ſuch a Force as the 
Law doth not oblige him to defend, and 
therefore that ought to appear firſt on the 
Juſtification z but if the Iſſue of Non cul. had 
been to the Wounding, then the Plea might 
have been firſt try'd, becauſe he doth not 
pretend to juſtify the Act, and ſo it might 
very properly be try'd rſt whether it were 
or no. 


® Net guilty, f Force of Arms. F Putting bis Hands gently 
upon bim, 7 
N 
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Ibid. 


Keb. 545. 
„E. 235» 1 60, 


2 Keb. 545. 


L. E. 235. pl. 60, 


The Law of Evidence. 


Is Aſſault and Battery the Defendart 
ought to plead that it was his own Aſſault, 
and cannot give it in Evidence- on the gene- 
ral Iſſue: If the Defendant pleads that it was 
his own Aſſault, and proves that the Plain- 
tiff bent his Fiſt at him, or that he laid 
Hand to his Sword, this is Proof of an Aſ- 
fault; for where any Man ſhews Signs of 
Violence *tis a ſufficient Provocation to reſiſt 
in his own Defence, and the Defendant need 
not ſtay till a Blow is actually given, before 
he provides for his own Defence, for then it 
may be too late to make any Reſiſtance, 


Bur if a Man clenches his Fiſt, or lays 
Hands upon his Sword, with this Declara- 
tion, That were it not Aſſizes Time he would 
tell the Plaintiff more of his Mind ; this is 
no Aſſault, becauſe he declares his Intent 
not to aſſault, and then his clenching his 
Fiſt and laying his Hand upon his Sword, 
cannot be reckoned any Signs of a Deſign 


of Violence, but only of Paſſion, for his | 


bare Actions are not to be taken as Signs of 


his Mind, when he hath in Words expreſſed | 


himſelf to the contrary. 


Ir a Man punch another with his Elbow 
in earneſt Diſcourſe, this is no Aſſault, for 
*tis no Sign of Violence intended, or of any 


Hurt, and therefore doth not call for De- | 
fence, nor is it neceſſary that it ſhould be | 


obviated by a Reſiſtance. 


Ix 


.“ eee 
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ne - In an Action for falſe Impriſonment on 6s. 
lt, Not guilty,” the Defendant gives in Evidencde 
e- that he took the Plaintiff by Virtue of a 
ag Warrant from a Juſtice of Peace; and this 

n- is within the Statute of 7 Fac. c. 5. though 7 Ie. e. 5. 


id the Defendant be no Officer, for it ſays, 
. any dthers that do any Thing by Virtue. of 
of the Command of the Juſtice of Peace. 


ed Ir the Defendant be no Officer he is not Tn. rer Pas 
Ire bound to execute his Warrant, becauſe the“ 
it Juſtices have no Power to compel an Execu- 


tion but on their own Officers, who are put 
in and liable to execute the Buſineſs of 
VE Juſtice z but the Defendant may juſtify the 
ra- doing the Thing which the Juſtice hath 


11d Commiſſion to, as a Servant to the Juſtice 
E of Peace, for the Juſtice may execute his 
ent Warrants by his own Servants if he pleaſes; 
his ſo a Conſtable is not compellable to execute 


rd, a Warrant out of his own Liberty, becauſe 
gn he is only appointed by the Law as an Of- 


- - —— OW IJ * n _ R F . 
2 7c: a rr 
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his ficer to keep the Peace within that Diſtrict 

of only, but he may execute any Warrant where | 

ed the Juſtice hath Commiſſion, as any private , 
Man may do. 1 g 

o In Treſpaſs the Defendant muſt juſtify by Clayt. 54. | 

for Reaſon of a Preſcription, but cannot give it 

ny in Evidence on Not guilty: If the Defendant 

De- juſtify by a Preſcription to tether “ Zquos & 

be Y Boves, he may give in Evidence the tethering 


of Mares and Cows, for the Feminine Gender 
are within the Words of the Preſcription. 
In | _- Is 
® Horſes and Oxen, 
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Leon. 301. 

L. E. 221. pl. 21. 
Keilw. 61, b. 

2 Rol. Rep. 682. 


2 Vent. 151. 
L. E. 170. pl. 56. 


\ 


The Law of Evidence. 


In. Treſpaſs Not guilty the Defen- 
dant may 2 that the Rigbt 
of Freehold was in J. & and he entered by 
his Commandment; for if the 


TERRE is a great Difference between 
Torts and Contracts. When the Action is 
upon a Tort, one may be found guilty and 
the reſt acquitted; and when the Action is 
brought upon a Contract, all or none muſt 


be found Debtors; for every Treſpaſs is of 
its own Nature joint and ſeveral, for I may | 


charge the Defendants under this Relation, 
as they aided and aſſiſted one another, or as 


each by his own proper Force committed the | 
Injury, ſo that every Treſpaſs is in the ver | 
Allegation ſeveral as well as joint, for it 


ſuppoſes. a Man to; have; uled his own; proper 


Force as well as to have aſſiſted his Com- 

panion, and if a Man be found guilty of one 
Part of the Charge, but not of the other, 
yet the Injury ought to be redreſs d; but a 


Contract may be joint only and got ſeveral, 


and when a Man declares of a Joint, Cord | 
nd 
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and proves a ſeveral one, he doth not prove 
the ſame Contract that he hath alledged in 
his Declaration. W 


Ix an Action on the Caſe brought againſt 
an Inn-keeper for ſuffering the Goods of the 
Plaintiff his Gueſt to be taken out of his 
Houſe, and upon Not guilty pleaded, the R. 
Defendant may give in Evidence that he told 
the Plaintiff that his Houſe was full, and 
that he could not lodge him, and that not- 
withſtanding the Plaintiff went in and lodged 
in his Houſe; for this Evidence falſifies the 
Declaration, for it proves that there was no 
Injury done to the Plaintiff as Gueſt to the 
Defendant. | 


Thirdly, The Iſſue of Not guilty in Trover. 


On this Iſſue two Things are to be 
proved | EF 


Firſt, The Property. 
Secondly, The Converſion, 


Bendl. 18. pl. 72, 


E. 18 f. pl. 26. 


FIRST, The Trover, that is the Finding Rel. Abr. 6. 


that the Goods came to the Plaintiff's Hands, 
and were in his Poſſeſſion. 


In Trover againſt Husband and Wife, lv. 


the proving of the Goods in the Poſſeſſion 
of the Wife is ſufficient, for their Property 
is but one, and the Poſſeſſion of the Wife 
is the Poſſeſſion of the Huſband alſo. 
S 2 7 


4 
7 

. 
363 
E. 
* ; 
wt 
4 

vi 
v4 


2 —— 
— — g — 
2 * * 


N 


7 I je < - lt a 27 3 2 _ 2 Os 3 
— — — 2 Loop oe 2—ͤ— — 8 222 ů —-—-— * LOR * — 2 3 — 
* — . x 0 ö — 7 oO * — 

— by 


SC". of Toon Go) — 


—— —— 


3 


. 

* 

ut 

1 6 

4» 

\ I; | 

ſr 1 

11 

4 1 

vp 

[ — 9 

. 1 
y - 
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2 Balk. 3:1, If Goods be delivered by the Owner to 
oY A. to keep, and he converts them to his 
own Uſe, this is ſufficient Evidence of a 
Trover, for though he comes by the Poſſeſ- 
ſion never ſo lawfully, yet if he converts 
another Man's Property, the Owner muſt be 
redreſs'd, | 7970 | 


* 


Cro, Jac. 244, So if Goods be pawned, and the Owner 


iar, Abr. 28. tender the Money, and the Bailee refuſes to 
pl. 6, 65. pl. 10. deliver them, this is Evidence of a Trover, 
Ley 4 for when any Man has a naked Poſſeſſion 
Ney 237. without a Right of converting thoſe Goods, 
the Party may bring Trevor, for the Words 
of the Declaration are, * Ad Manus & Poſſeſ 
fionem per Inventionem devenerunt; ſo that 
coming to his Poſſeſſion is the material Part 
of the Charge, and if the Plaintiff proves 
that they came to his Poſſeſſion any other 
Way, it ſuffices, for *tis not enough for the 
Defendant to ſay, that he had the Goods, 
though not Þ per Inventionem, no more than 
to ſay that a Bond is his Deed, and deny the 


Date. 


Secondly, Converſion. 


10 Co. 56, ;:. © Ir a Man requeſt his Goods, and the Per- 

pd — . ſon who has the Poſſeſſion denies to deliver 

Cro. H. 57 c. them, this is good Evidence of a _Conyer- 

— 2 ſion; for to what End ſhould a Man deny 
Vent. 401. FR 

Hob. 187. Rol. Rep. 59, 60. Hutt. 10. 2 Bulſt. 303, 310. 

” 

„at they care to the Defendant's Hands and Pſion by finding. 

+ By finding, | 12 


me 


reren Db ow 
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me my own, if he himſelf did not make uſe 
of it; ſo that upon ſuch Evidence as this, 
it is to be preſumed that the Defendant hath 


converted them to his own Uſe. 


— 5. 
"WE. ij | Gould ſ. 182. 
Rolls makes a Diſtinction where Goods came Mocr 469. 


to the Defendant's Poſſeſſion by his own Act, 
and where by the Bailment of the Plaintiff, 
and that in the firſt Caſe, a Requeſt and De. 
nial is a Converſion, but not in the laſt Caſe; 
but his does not ſeem to be Law, for in 
both Caſes the 3 and Denial is no Con- 
verſion, but only Evidence of a Converſion. 
10 Co. 56, 57. 


Bur though the Requeſt and Denial be C1 7, 


Cro. El. 
Evidence to a Jury of a Converſion, yet it is 2 Bult. "34. 
no Converſion; for the Jury are Judges of I. F. 5. 
probable and improbable, and they, on the Fob. 187. 


Circumſtances mentioned, may think it ra- co. Car. 262. 
ther probable that there 'was a Converſion 2 Salk. 655. 


than otherwiſe; but if the Jury refer theſe . 21. 


Cireumſtances to the Court, the Court can- Mei: 244: 
245. 
not adjudge that there is a Converſion, for 3 Mod. 2 
the Court are not Judges of the Probability 5 Me4- 426, 
of a Fact, but of the Law; and there are > how, 266, 
not thoſe Circumſtances that do neceſſarily 279: 
amount to a Converſion, though they are 
ſuch Circumſtances as would make a reaſon- 
able Man believe that there was a Conver- 
ſion, for the bare denying of the Thing without 
uſing of it, is not in Law a Converſion of it 
to my Uſe; for a Denial *® ex vi termini 
doth not amount to an uſing of the Thing 


From the Term itſelf. 


S 3 de- 


L. E. 177. pl. 7. 
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| 262 The Law of Evidence.” 

# demanded, it only makes a Neat of 
[| Fact, that I have uſed it. 
F | 2 374. Ir Trover be for bare Money, and a Re- 
1 7: 237. queſt and Denial be proved, this is ſo ſtrong 
" a Preſumption of the Converfion, that no- 


thing can be proved to. the Contrary ; for the 

Preſumption muſt ſtand till the Chan be 
proved, and the Contrary to this Preſump- 
tion can never be proved, for all Money 
being exactly alike, that the individual Mo- 
ney found was not converted can never be 
proved. 


ww Bur if Trover be for Money in a Bap, 

though the Defendant doth deny to deliver 
it, yet he may prove that there was no Con- 
verſion, for if he lays the individual Money 
ſealed in the Bag in the Place where he firſt 
had it, and hath Witneſſes of its Continuance 
there without Removal, this is no Conver- 
fion, and ſuch Evidence will deſtroy the 
Preſumption that aroſe from his Denial. 
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3 Rol. Abr. 310 So if the Owner requeſts a Man to deliver 
4 a Beam of Timber, or a Sow of Lead lying 
in his Land, and he denies to do it, this is 
F prima facie an Evidence of Converſion, tho 
Y leſs ſtrong, becauſe the Defendant in this 
Caſe could not deliver it without Trouble 
* | and Charge to himſelf, and that might be 
Tit the Reaſon of his Denial, and not becauſe he 
had applied it to his own Uſe; and in this 
Caſe if the Defendant proves that the Beam 
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or Sow is there Rill, after his Denial, this 
plainly Uiſptoves his Converfion. 


Wurz the Defendant hath a general Pro- 
perty, he may give it in Evidence on the 
General Iſſue, for the General Iſſue is put- 
ting the Plaintiff to the Proof of the Fact 
laid in the Declaration, Part of which is that 
he hath the Property of the Thing in De- 
mand, and the Defendant converted it to his 
own Uſe ; ſo that the Plaintiff muſt prove a 
Property in him, and the Defendant may 
prove a better Title in hitmſelf to falſify that 
Claim; and this is good Evidence on the 
General Iſſue, for it difproves the Fact laid in 


the Declaration, for it proves that the Plamtiff = 


had not the Property, and that the Defen- 
dant did not convert it, for no Man can be 
ſaid to convert that which was his own be- 
fore, fo that for the Defendant to make to 
himſelf a general Property, is proper on the 
General Iſſue, becauſe it doth falſify the 
whole Charge of the Declaration. 


Ir. a Man take my Horſe and ride him, 
and re-deliver him to me again, I may have 
an Action of Trover againſt him notwith- 
ſtanding the Re-delivery, for he had him in 
his Poſſeflion and did convert him to his 
Uſe, and his Re-delivery'is only an Evidence 
in Mitigation of the Damage. 
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Ir I deliver Goods to a common Carrier RI, Abr 6. 


to deliver at ſuch a Place, and' theſe Goods 
are ſtolen from the Carrier; this is no Con- 


S 4 verſion 


a 8 
. r 
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verſion in the Carrier to maintain this Attics 
of Trover and Converſion; for the ſtealing 
away the Goods can never 'be reckoned (by 


any Manner of ſenſible ſpeaking) a Conver- 
ſion af Goods to the Carrier's Uſe. 


Biv-r in this Caſe an Action may be 
brought on the Cuſtom of England, that 
Carriers ſhould ſafely keep all the Goods 
that are delivered to them; and this Evi- 
dence will maintain that Action. 


Ibid. Tux King's Purveyor takes Beds and ap- 
points the King's Servants to lie in them; 
this is no Converſion to his own Uſe, but to 
the Uſe of the King, and therefore may be 
given in Evidence to diſcharge the Deen 
dant in an Action of Trover. 


33 El. B. R. Ir the Nature of the Thing be altered, this 

* is good Evidence of the Converſion; as if 
Leather be taken and made into Shoes; but 
this is no good Evidence on the Writ of De- 
tinue, where the Demand of the Thing is in 
Specie, and where no Converſion is alledged. 


Tri. per Pais OaTs were taken from the Owner and 
875 carried to the Mill to make into Meal, and 


L. E. 155. bl. ro, before it was done the Owner comes and pro- 
hibits the Miller, who notwithſtanding pro- 
ceeds to grind it, this is a Converſion in the 
Miller, for it is an Alteration of the Property 
by him in whoſe Poſſeſſion it is, contrary to 
the Will of the Owner. | 


A 
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AMA lends his Horſe to a ſpecial Pur- Tri. per Pais 


poſe and the Defendant abuſes him, this is 450. 


no Evidence to maintain Trover, for though 
the Horſe be abuſed in the Journey, this is 
not a Converſion to the Defendant's Uſe 
contrary to the Will of the Owner in the 


Delivery. | 


Bur this is Evidence to maintain a ſpecial 
Action on the Caſe though not a Trover 
for the Abuſe is not a Converſion to the De- 
fendant's Uſe, for the Abuſe ariſes by Negli- 
gence, which is no Uſe at all; and the Con- 
verſion is an Uſe contrary to the Deſign of 
the Bailment, which is an Act of the Defen- 
dant, and ſo they cannot be Evidence one of 
another. 


Bor if a Man lend his Horſe to go to York, . Bull. zog. 


and he goes to Carliſie, this Evidence will 
maintain Trover, for this is an Act contrary 
to the expreſs Bailment, and conſequently is 
a Converſion of the Plaintiff's Horſe in the 
Defendant's Poſſeſſion to his own Uſe. 


Trover for an Horſe of fifteen Pounds Tri. per Pais 


Value, the Jury give but three Pounds Da- 454. 


mages, thinking the Plaintiff had his Horſe 
again; a new Action lies for Damages for the 
Horſe, where Evidence may be given that 
the firſt Verdict was only for the Converſion, 
© a for the Damages for the Horſe 
itſelf, 


In 


266 


Tri. per * 
454 


5 Sid. 264. 


Raym. 472. 
2 Vent. 169. 


In Trover by an Adminiſtrator where the 
Converſion was in the Time of the Imeſtate, 
the Plaintiff muſt ſhew his Letters of Ad- 
miniſtration, for he muſt in this Cafe prove 
Poſſeſſion in the Inteſtate, and that he is his 
Repreſentative ; but where the Converſion is 
after the Death of the Inteſtate, he need not 


ſhew them, for there he need do no more 


than prove the Poſſeſſion in himſelf, which 


is a good Proof of a Title * prima facie u. 


gainſt all Perſons that cannot ſhew a better 
Right, and by being taken and converted 
out of his poſſeſſion he will maintain his 
Action. 


Ir an unjuſt Taking of any Goods be pro- 
ved, as theTaking my Hat off my Head, this is 
good Proof of the Converſion, though there 
be no Proof of a Demand and Refuſal z for 
when I prove the taking away of any Thing 
from me without my Leave or Allowance, 
the Perſon muſt be ſuppoſed to take it to 
his own Uſe, for it cannot be ſuppoſed to be 
taken for my Uſe, that is taken away from 
me without my Conſent, and conſequently 


this is a Proof of converting my Property to 


his own Uſe. 


Ir a Man brings Treſpaſs and recovers, he 


can never afterwards maintain Trover, but the 


former Action is a good Plea in Bar to = 
latter; but if a Man brings Treſpaſs, and 


Judgment be given againſt him, he muy i 


* At firſt appeararce, 


mains 
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maintain Trover afterwards; for if the Ta- 
the king be tortious, he may maintain Treſpaſs as 
de, well as Trover; for where there is a very 
ds. Wrong in the very Taking, this is in the 
= Underftanding of the Law, a Taking with Lunch and Mer- 
1 
nor 
ore 
ich 


cer, 


Force and Arms, and therefore in ſuch Caſes Trial at Bar in 
as theſe, the Party may puniſn either the f Common | 
Taking or the Converſion of them, and con- beiore Ch. J. 
ſequently this Evidence will maintain both Singleton. 
Actions, either Trefpaſs or Trover : But if 

a a Man ſeizes the Goods by Right, but de- 

ter tains them by Wrong, there he cannot bring 

ed Treſpaſs which puniſhes the tortious Taking 

his of any Thing; but he ought to bring Trover 
where the Giſt of the Complaint is for Con- 
verſion; Now where two Actions are for the 

- ſame Thing, one is a good Plea in Bar of 

$18 another to avoid a needleſs Vexation, but 

ere where the two Actions lie for different Things, 

for as it is in Treſpaſs and Trover, there the 

ing firſt cannot be pleaded in Bar of the laſt, for 

ce, poſſibly on the Treſpaſs I might prove the 

to Taking my Goods, but not tortiouſly, and 

be ſo the Treſpaſs did not lie, but Trover only 

IM and wa I bring an Action that is not 

tly proper, and I fail in that for that very Rea- 

to ſon, becauſe it is not proper, it is not thence 

to be argued that I ſhould fail on that Action 

which on all Hands is allowed to be proper; 

but if I fail in an Action that is proper for 

me, it is then conſonant to Juſtice that I 

ſhould not begin another on the ſame Ground, 

for then from the Juſtice of the former De- 

termination it is preſumed to be a needleſs 

Vexation, : 
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Per Holt, | In Trover, the Plaintiff muſt have Pro- 


perty, not ſo in Treſpaſs, for in Trover you 
admit the Defendant to have Poſſeſſion, and 


therefore you muſt prove a better Right; 


but in Treſpaſs you have the Poſſeſſion, for 
it ſuppoſes a Violation of the Poſſeſſion, and 
this 1s ſyfficient in Law againſt a wrong Doer. 


Secondly, Of Not guilty in Criminal Matters, 


445 bc. i. Ix the Indiftment be of Felony at one 


balk, 288. _ Day, and the Evidence be of Felony at ano- 
2 ll. Hl. F. d. ther Day, yet the Jury may find generally 
279, 297. againſt the Priſoner ; for the Queſtion is not 
2 Io. 2g, When the Fact was done, but whether it 
1 was done or not; and the Jury ſworn, * ag 
Tri. per Pas veritatem dicendam, muſt find the Fact, which 
477, 473. whenſoever it was done, deſerves the ſame 
P. C. 264. . 
Kel. 16. Puniſhment. | 


rene Jury give a general Verdict 
779. where the Felony is proved at another Day 
3 Taft. 23. than that laid in the Indictment, there the 
Party may falſify, for ſo far as any Record 
is concluſive and undeterminate, ſo far you 

may falſify, for thereby you do not falſify 

the Determinations of the Law, which in all 


Laws ought to be ſacred and inviolable. 


Now if a Felony is alledged at ſuch a 
Day and found to be done, it does not follow 
that it was done at the Day, for if done at 
another Day, yet the Verdict and Determina- 


» To ſpeak the Truth, 


b tion 
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tion of the Law ought to be perfectly the 
" ſame; ſo that the Time when the Felony 
w—_ was done is not determined and adjuſted, as 
ou to that the Record is concluſive, and ſo far a 
nd Man is at Liberty to make his Proofs, be- 
cauſe the right Owner thereby preſerves his 
or own Property, and doth not invalidate the 
nd Determination of the Law, for what now 
comes into Proof was before undetermined ; 
* but if the Time when the Fact was commit- 5 
2 ted were found by the Jury, all Parties are 
concluded, and the F orfeiture muſt relate 


= Ie” as e 


oy thither. | 

10- 

ly Ir the Indiftment lays the Felony at one Sk. 288. | 
wt Place, and the Evidence proves the Fact 180, , 85 

- done at another Place in the ſame County, l. F. C. 466. 
we this will maintain the Indictment ; for all 


Criminal Matters were anciently tried in 1 
ne WM their proper Leet, as all local Actions were 
nin their County Courts, but trasſitory Ac- 1 
tions, where Time or Place is not material to , | 


ict the Eſſence of the Contract or Injury, are [ 
5 triable any where. | | 
rd | Taz Party had Goods whereby he might | 
— be fammoned, now all Commiſſions * Oyer R 
1 et Terminer are made after the Policy of the | 
10 old Law according to the ancient Juriſdiction 5 

of the Leet, and therefore cannot try any | 

Thing where the Fact ariſes out of the Coun- { 
9 ty, (vide the Book of Courts) but may try all ; 
12 Facts within the ſame County, for the Place 


is but an immaterial Circumſtance. 
® To bear and determine, 
As 
on 
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2 H. H. P. o. As Time d Plate are — 
7. — 2 ſo are alſo the Inftruments where. 
2 Inft. 319. with the Felony is committed, and therefore 
ind. co; 1. if the Indictment be for killing with a Dig 
i eppes ger, and the Evidence prove à killing with 
pry — 37. à Staff; ſo if the Indictment be for killing 
with one Sort of Poiſon, and the Evidence 
Proves 2 killing with another; ſuch Evidence 
maintains the Indictment, becauſe the Proof 
of the Inſtrument wherewith the Fact is done, 
is not abſolutely neceſſary to the Proof. of 


the Fact itſelf. 


Co. Lit. 283. a. Ox an Indictment for Murder, Self-defence 
ought to be given in Evidence, and ought 
not to be pleaded, beeauſe nothing can Juſtify 

a private Man' $ killing another. 


(1244 


2 Inſt. 319. BuT if a Man be indicted of poiſoning, 


= H.H.P-C. and the Proof be of ſtabbing, this Evidence | 


856, 2 
- 3 Jl 655 doth not maintain the Indictment, becauſe 


9 Co K. on pl. 35. this 18 the Proof of a diſtinct Fact, and dis 


z Hawk. P. C. ſtinct Sort of Death, for the Death that ariſes 


gre 26;, from outward Violence, cannot be intended 
the ſame with that which ariſes from art in- 
ward Application; now the Death proved, 
and the Death alledged, muſt be by the ſame 
Inſtruments, whereby it may appear they are 
not proved different from what was — 
Facts alſo differ where the Actions differ, as 
the Act of adminiſtring Poiſon, and the Act 
of ſtabbing, are plainly diſtinẽt Actions in the 
Actor; but the Act of adminiftring Poiſon is 
the ſame, whether the Party gave Henbane 


or - 


d © 


2383.3 fo & 


DE8 


or Arſenick; ſo the Act of ſtriking is the 


ame, whether with a Staff or with a Dagger, 
W 


InvicTMenT that A gave the mortal Blow, HH. r. C. an 
and that B. C. and O. were * Preſentes & . flo. © 
bettantes, and the Evidence is that B. gave 9 Co 67: b. 
the mortal-Blow, and that H. C. and D. were 3 Mot 1422” 
* Preſentes: & Abettantes, this maintains the 3H. fl. P. C. 185, 
Indictment; for when all are preſent, they 437. f. 39.” 
are all Murderers as if they themſelves had 5; = 55 36. 
actually ſtruck, ſo all are reckoned to have 471. 
ſtruck, and he that actually gave the Blow is“ F. © 265. 


but the Inſtrument to the cell. 


Run: if twa/Perſons are indited as Prin- 38 
cipals, and the Evidence proves one Acceſ- 
— he muſt be diſcharged upon the Indict- 
ment, becauſe he is not proved to have done 
the Fact, which is the Crime laid in the In- 
dictment, but to have abetted the doing of 
it; and they came to be diſtinguiſhed — 
the Intent of the Murder was not allowed to 
be Murder, as it formerly had been, unleſs 
the Act actually followed, for anciently the 
Intent to murder made the Crime, as it doth 
this Day in Treaſon, where there can be no 


Acceſſarics. 


Ir a . was indicted for killing her H. P. C. 266. 
Baſtard Child, formerly the Evidence ought Kat = i 
to have been that ſhe actually killed it, I. K . 


otherwiſe Murder was not poſitively proved, ; * 
for that the Child is dead, is no poſitive Evi- L. E. 278. pl. ar. 


Preſent and Abetring. 


dence 


f 
7 
: 
ö 
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dence that the Mother killed it; for in Mat 
ters of Life they required ſuch Evidence of 
the Fact being committed, that the Con 
could not be ſuppoſed; now in this C 

the Child might have been Stil- born; but be- 
cauſe Mothers to cover their Shame uſed to 
kill their Baſtard Children, now by the 21 
Jac. 1. cap. 27. the very endeavouring to 
conceal the Death of the Baſtard Child is Evi- 
dence of Murder, unleſs ſne can contradict it 
by other Proof, and prove at leaſt by one Wir- t 


”— 22 a ., 0 


neſs that the Child was Stil born. 91 . 

| | 

Hawk. P. C. 77. IF a Man be indicted on hs Statute: & I 
— 58 Stabbing, 1 Fac. 1. cap. 8. and the Evidence b 
266. is that the dead Perſon ſtruck firſt, whereby { 
B43 55 he is out of the Statute, yet this will main- C 
en. 220, tain a general Indictment for Manſlaughter, al 
— 56, for this is an Indictment at Common Law al 
TS a well as by the Statute, and though the b 
Al. 4 44,47. Priſoner proves himſelf out of the Statute, c 
Sei 282. Vet he is not out of the Charge in the * L 
67 — 470. dictment. in 
God. 154. ö di 
pl. 204. Styl. 86, 463, L. E. 277. pl. 39. 2 Hf. H. P. C. 292. th 
1 


g Co. 67. b. IxDIcTMENT of Murder, and it be Povel P. 
that the Words aroſe upon a Provotation, 
here is Proof of the Fact without the Cir- I $* 
. cumſtances of Malice alledged in the Indict- 
„ ment, and ſo the Jury may find him guilty | 
1 | . of Manſlaughter, which is alledged in the In- 
4 dictment, without the Aggravation of Malice  '! 
| which makes it Murder. 


Ix- | 


IndicrMenT of Murder * ex malitia præ- H p. c. 266, 
cepitata, and the Evidence is of killing with - 2. * 
out Provocation, the killing an Officer, or L.E. 277 pl. 38. 
that the Party was committing an unlawful Hf. 5 C 0 
Act, and that Death enſued to Somebody up- fed. 18, rg, 53. 
on that Action, if the Act was deliberate, = — 4 
and tended to the perſonal Hurt of any one, Xl. 12, 129, 
this is Proof of a Murder, for in theſe Caſes i H. e. c. 451 
the Law'implies the Circumſtance of Malice; 0 47+ 
this Implication of Law is for the Defence 
of its Officers and of Mankind; for all Ma- 
lice is a ſecret Quality of the Mind, and it 
is the Fact only appears and is able to be 
brought to Proof, and it is from the Circum- 
ſtance of Fact that a Man muſt collect the 
Offence of the Mind; now when a Man kills 
another, that is F prima facie ſo ill-natured 
and bloody an Action that *tis preſumed to 
be malicious, and therefore the Offender to 
cover himſelf from the Suppoſition that the 
Law has made in Tenderneſs to Mankind, 
muſt ſhew ſome Provocation or ſome Acci- 
dent in Excuſe of the Fact; and if he cannot 
thus mollify or excuſe the Action, the Sup- 


poſition of Law remains, and he ought to be 


puniſhed with certain Death. 


Secondly, The ſecond Iſſue is, & Nullum fecit 
vaſtum. 


Ir a Man brings an Action of Waſte, 5s. 115. 


upon the general Ifſue of h Nullum fecit vaſtum, 2 Ndl. 7 622. 


See 2 Sid. 225. 
Mod. 94. Lev, 30g to 412, 2 Saund. 252 to 239. 3 Kab. 8. 


Sn, 1469 are 
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the Defendant cannot give in Evidence that 


the Houſes were repaired and the Waſte fer 
brought, for this con- 


feſſes the Waſte - and avoids the Action, * 
ti 


ſhewing that it is not lawful for the Plain 
to bring his Action where the Injury is al- 
ready redreſs d, and on the general Iſſue the 


 Phintiff denies any Cauſe of Action. 


11 H. 8. 2. b. 


So upon this Iſſue the Defendant cannot 


give in Evidence a Licence to cut down 


12 H. 8. 1. a. 
Co. Lit. 283. a. 


Jones 240. 


12 H. 8. 1. 2. 
Co. Lit. 283. 


Trees, for this is to confeſs and not to deny 
the doing of the Waſte. 


Bur the Defendant may give in Evidence 
that his Houſe was ruinous at the Time of 
the Leaſe made, that it fell by the Wind, or 
by Tempeſt, becaufe this Deſtruction ariſes 
in the firſt Caſe by the Act of the Plaintiff, 
and in the laſt by the Act of God, and there | 
fore it was no Waſte at all; and when the 
Defendant proves that there is no Waſte, he 
falſifies the Declaration, which is proper for 
the general Iſſue. | 


So the Defendant may give in Evidence | 
that the Houfe was burned by Accident, for 


this alfo is no Waſte, becaufe it cannot be ſup- * 


12 H. S. 1. a. 
DoRt. Plac. 199. 
Cs; Lit. 283. 


$ 0 


poſed within the Party's Power to prevent. 


Bur if the Defendant cut Timber and lay 
it out in Repairs, he cannot give that in 
Evidence on the general Iſſue, Put he ougbt 
to plead it ſpecially, for this Evidence con- 
fefles and avoids the Declaration, and it ad- 

2 ET 28 mits * 
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mits the Fact of the Declaration, but brings 
thoſe Circumſtances in, which ſhew the Fact 
may be lawfully done, and theſe for the fore · 
going Reaſons oughtto be offered to the Court. 


Bur it may be ſaid that this Evidence fal- 
ſifies the Declaration, in as much as it proves 
that the * of the Timber is not the 
Diſinheritance of the Leſſor, and ſo it may 
be given in Evidence on the general Iſſue. 


Ir you admit any Fact, 
Conſequences of that Fact; now when the 


Defendant's own Evidence does atteſt the cut - 


ting of the Trees, he muſt allow the Con- 
ſequences of that Fact when it is to the Leſſor's 
Diſinheritance; for on the Iſſue nothing but 
the Truth of the Fact in the Declaration can 
be called in Queſtion; you cannot therefore 
on this Iſſue allow the Truth of the Fact, 
and yet offer it to the Jury, and deny all the 
Conſequences of the Law, attending upon 
the Fact, for that is improper for the Jury 
who are not Judges of the Law, and there- 
fore muſt be offered to the Court who are, 
and conſequently notwithſtanding this Ob- 
jection ought to be pleaded. 


Thirdly, The third Iſſue is, Nul tiel Tort, 


Uron this Iſſue a Man cannot give a Re- fo Feats, 


Evidence made after the Diſſeiſin Ea. 35. 


leaſe in 
committed, but it ought to be pleaded, for 


® Ns foch Wrong, no Difſeifn. 
T 2 this 


you allow all the Antver, 


276 


C 


Hob. 39. 


Co. Lit. 283. | 
Di.iſſeiſin, then it had been good Evidence, 


cauſe now here is no Seiſin or Freehold ofthe 


The Law. of Evidence. 
this Evidence admits the Diſſeiſin, and at the 
ſame Time ſnews that it was not lawful! for 
the Plaintiff to bring his Action; and iy it 
is good Matter of Juſtificatioun. 


Bur if the Releaſe had been before the 


as if a Man ſeiſed of a Rent- charge releaſcs 
the Rent and then demands it, and it is 
denied, this Releaſe is good Evidence Ya 
the Iſſue of * ul tiel Tort, nul Diſſeiſin, be 


@ — &t 


— 6 


Rent in Being, and therefore there could be 
no Diſſeiſin of it. An 


Ir a Man brings an Aſnze for Common of 
Eſtovers when the Houſe is down to which 
the Eſtovers belong, the Defendant may 
ro T Nul Tort, nul Diſſeiſin, and give this 

atter in Evidence, for there is no Wrong, 
nor no Diſſeiſin if it become impoſible by the 
Party's own Fault, that the Eſtovers ſhould 
be rendered to him. 


Ifſue of 9 Nil Doe, 


Wurz the Debt ariſes by Specialty, it 
cannot be diſſolved but by Specialty, but 
where the Debt ariſes by Act in Pais, it may 
be diſſolved by ſhewing any Act || in Pais in 
Evidence; as if a Debt ariſes by parol Agree- 
ment, it may be diſſolved by Payment with- 
out any Writing concerning it; for every 
Contract is ſuppoſed to have Continuanice, un- 
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No ſuch Wrong, no Diſſcihn. <a From „bib. 
& He owes nothing, || In Fact e lf 
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leſs deſtroyed by + Contract of as high a 
Nature. 


Tuts ide is alda. 6 either . ger Logen 
ot FH N 5 1 


| Fiery per Legem, and e is Laws ra. 5 

wager: This was firſt invented by the Clerg ß 
to purge themſelves from Criminal Frofecy- 
tions, and was ſo managed by them as that 
it gave them a greater Freedom-from-Puniſh- 
ment than other People; but they till pre- 
tended to theſe two Rules, that if the Crime 
were manifeſt, they would not allow Purga- 
tion, and *twas requited that the Compurga- 
tors themſelves ſhould be honeſt. From the 
Clergy it came over into Civil Praſecutions 

upon this Ground, that if a Man thought a- 
nother of that fair Character that it was fit to 
truſt him with Money without the Solemnities 
of a Deed, it was but fit he ſhould truſt his 
Conſcience with the Payment of it, for there 
might have been ſuch a ſecret Payment that 
the Debtor could not have proved; and up- 
on this Foundation it was that a Man could 
not wage his Law againſt an Infant, for the 
Contract did not begin on that diſcretionary 
Truſt that it doth when made with a Man of 
full Age; the ſame Law alſo when a Man 
gives Money to another to pay me, I may 
charge him as my Receiver, and he ſhall 
never wage his Law, becauſe the Truſt was 
never repoſed in him by me who am the 


Plaintiff in the Action. 
* By Law, ＋ By the Country. . 
T 3 In = 
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In this Invention the Clergy ſeem to 


comply with the Gothick Humour, and 


whereas in their Trials they had pitched upon 
a Deciſion by twelve, ſo alſo they thought 
it proper to form this ſham Trial after the 


fame Manner, and therefore they alſo required 
twelve Compurgators. | 


Iv Conformity to the Rules of the Canon 
Law we have alſo ſeveral Caſes. 


Fresr, if the Crime be manifeſt, it will 
admit of no Purgation, and therefore on 
Debt for Rent on a Leaſe for Years, the 
Defendant ſhall not his Law, for the 
Reaſon on which the Action ariſes is from 
the taking the Profits of the Eſtate in Leaſe, 
which is manifeſt in the Neighbourhood, and 
therefore the Defendant cannot ſwear as to 
the Payment of the Debt. 1 01 


SEzconDLY, another Rule is, that the Pur- 
1 muſt be made by honeſt Perſons, and 
en of unſpotted Reputation, which is a 


Rule carried ſomething further than the 


Canoniſts would carry their Rule in criminal 
Matters, for the Reputation of the Defendant 
might be blemiſhed in a Criminal Proſecu- 
tion, but in Civil Actions to which our Law 
confined this Manner of Trial they required 
alſo a fair Reputation in the Defendant, and 
therefore he was not admitted to wage his 
Law, who was attaint or outlawed in any 
Action that charged him with any Deceit or 
Injury, and therefore where a Man was im- 

wal pleaded 


ST 27 


0er 
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pleaded in an Action of Deceit or — 
che Defendant could not W Law. 


Also in Caſs there enn be „ 101. 
becauſe the Damages are uncertain, and a 
Man cannot make Oath. of paying what he 
doth n to 5 * c ot 
N it. eh F 


| Second, * Nil dabet go Patron. 6810 


Ir 2 Man . CEO for. Years either Cr * 227, 
by Parol or Indenture, f Nil Dedet is the ge- — 10g. 

neral Iſſue; but in Debt upon an Obligation Tat. 16, 

$ Non eft Factam, as is ſhiewn, is che general « Brown. 220. 

Iſſue; and the ' Reaſon of the Difference is 

this; in Cafe of a Bond, the Debt ariſes on 

the owing of it by the Specialty, and: there- 

fore the Conſequence is that you cannot diſ- 
own it in the Iſſue, for then you would fall 

into this Abfurdity, that you would d roy 
the Debt, yet not deny the Deed w 
owns the Debt; now you cannot diſown the 
Deed which confeſſes the Debt under your 
own Hand and Seal, without denying ie to 
be your 'own Deed, which Iſſue is hNow of 
Faftum, and without diſowning the Deed 
you cannot diſown the Debe which ariſes on 
the Deed only, 


Bor in Cub of a Leaſe by Des for Fears 
the Demand ariſes not only on the Deed, 
but on the of che Profits in purſu- 
ance of that Contract, far there is no Debt 


* He hi + He cr - 
SE 3 a 
24 until 
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until the Day of Payment, and this doth not 
depend upon rn Act of 'the: Leſſee only, as 
in the former Caſe the Debt depended upon 


the mere Act and Acknowledgment af the 


Obligor. but alſo in the Act of the Leſſor in 
uitting the Pe miſſes, ſo that the Denying 
the Contract, by pleading * Non 4ſt Faftum, 
could not be a — Iſſue, becauſe nat 
commenſurate with the Declaration, for it 
might be the Deed af the Leſſee, and yet no 
Debt might ariſe to the Leſſor, becauſe it is 
not the Deed alone that is required to make 


2 Debt in this Caſe; now ſince an Act in 
Pais as well as the Deed goes to the creating 
this Debt, by taking away the Act in Pais 


you deſtroy the Debt, and. therefore ſhewin 
any Act at iofers Impoſſibility of the Lef 
ſee's taking SS Probes i is a . en 
of the Debt. 


his though this ; Obligation i is not mandy 
founded on the Contract, but on the taking 
of the Profits alſo, yet in ſome Caſes I may 
charge my Leſſee though he never take the 
«Profits; and this is where I charge the. Leſſee 
on his Contract, and as a Taker = the Profits 
dofſ my Eſtate. wad Freehold, and: hę cannot 
Ai hagge himſelf from ſuch a Nemand but 
by ſhewing his own Act or Laches in Excuſe, 
which the Rules of Law will never allow as 
2 good Excuſe; and then in ſuch a Caſe he 
is Pernor of the Profits + de Jure though not 
de Tacto, ſo the Law looks upon him as 
my Tenant and as taking the Profits of my 


2% E, not bis Ded. RHI. rr 


ts oY 4 Ks | Eſtate 
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Eſtate, becauſe! he cannot tyfficiently excuſe 
himſelf: when I charge him ets it. *. I, 
©7 bw; 
Tann bent if I ** 2 Laſs: nod quit Rel. Abr. te. * 
Poſſeſſion, though the Leſſee never enters, 3 — 
| may charge bim in Debt for Rent; ſo if he 3 Mot. $35. 
= and aflgns the Peemnifics, to another. 5 Co, re. 


: 
/1 t 3386 


ER, 6 . «. 


n it my Leſſee evterk — aſſi . "> vs 
Premiſſes, I-can never charge him with: "Waſte WE” 
committed after Aſſignment, for though the 
Law Books own him as my Tenant e Jure 
on his own. Contract, which by his own; A&t 

cannot be diſſolved, yet this is only to anſwer 

my Rent which by his Contract he had un- 
dertook to levy and pay me out of the Pro- 
fits; but this Suppoſition of Law ſhall: not 
make him anſwer for the wrongful Acts of 
another ta whom he had a legal Power to 
aſſign it, and when the Penalty by the Wards 
of the Statute is laid on the very Tenant, 
for the Suppoſition and Notions of the Law 
are framed to do every Body Right, but not 
to do any Man an Injury. 


4 


Tux laſt Receipt is good Evidence chat” Tri. er Pais | 
all before is paid, and the, Leſſee for Years i. E. ni 1. 77 
was antiently ,reckoned in the Nature of: a 

Receiver or Bailiff of the Freehold, and 85 
therefore upon any ſuch Contracts he was 
chargeable as a Debtor to the Freeholder,. 
upon taking the Profits of the Eſtate that in 
the Eye of the Law do belong to the Perſon 
whom the Law makes Tenant of the Free- 


* By Right, N 


Z EEC CESS 


hold; 
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hold; now no Body can be ſuppoſed to con- 
tinue another in the Poſſeſſion of the Eſtate, 
and to diſcharge him on the Receipt of the 


_ laſt Rent, if he had not received what was 
formerly due, no more than a Man would 
ſtate Accounts with his Steward, and diſcharge 


Mod. 118. 


Mod. 35, 118. 
Vent. 358. 

2 Sid. 151. 
Lev. 104 

2 Keb. 762. 
but 1 Leon. 10. 
Gouldſb. 80. 
and Ow. 55 
contra. 

L. B. 196. pl. 9. 


- 


him on the Accounts of this Year before he 


had received what was precedent; the very 
continuing in the ſame State, and a Man's 
behaving ſo well as to account for the Money 
due this Year, is a Prefumption that he hath |} 
done the ſame Thing formerly; or elſe a 

Man would not now have ſuffered it; but if 
this Acquittance be under Hand and Seal, 


then it may be pleaded, and tis ſuch Evi- 
dence as nothing can be proved to the con- 


trary, for this is Evidence by Specialty, 
and any Deceit or Miſtake in former Pay- 
ments is but Matter in Pais, and therefore 


not of as high a Nature as the Deed; and in 
giving Evidence every Thing muſt be con- 


tradicted by a Matter of the ſame Notoriety : 


as that whereby it is proved. 


EvicTioN, Expulſion, and any Suſpen- i 


ſion of Rent, is good Evidence upon + M! 


Debet, for that amounts to diſcharge and fal- 
ſify in the Caſe of Complaint, for then there 
was no Pernancy of the Profits whereby 
could become Debtor to him in Reverſion, 
and ſo the Act in * Pais is — which Þ 
goes of Neceſſity to the creating of this Debt, 
though others have held it ought to be 

pleaded. : | FI 


Fal. *Þ+ He owes nothing. 
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Ir the Leffor enter into Part, the whole xa. 14. 
b. Bal, Al 9h 


Rent is ſuſpended, for the Leſſor cannot a 
portion it by a ful Act of his own; 

if the Party himſelf by his own Wrong oth 
hinder himſelf from the Benefit of his own 
entire Contract, the Jury ought not to divide 
it in his Favour, for .” roftibly. the Leſſee 
would not have contracted for one Part with- 
out the other. | 


Ir a Stranger evict the Leſſee of Part of 
the the Rent muſt be apportioned, for 
though de taken away, ſince alſo ſome 
Part remains, there is a Part of the Conſide- 
ration Money remaining due to the Leſſor, 
for otherwiſe the Act of the Law in the 
7 2 GY would do n to the 

ſſor 


Ir a Demiſe be pleaded, a Leaſe upon 
Condition is good Evidence to maintain the 
Declaration, becauſe a Leaſe upon Condition 
is a Leaſe which maintains the Truth of the 
Declaration, * Quod cum FJ. S. dimifiſſet. 


Is Debt for Rent upon a Leaſe, and N. 15 


be given in Evidence; for + the Leſſor d 
keep Poſſeſſion againſt the Leſſee that he 
cannot enter, in as much as this Action ariſes, 
not on the Contract only, but on the Per- 
nancy of the Profits in purſuance of that 
Contract, there is no Rent due, and eonſe- 
. 
quently 


Tn. ** 


2 Rol. Abr. 677. 
Debet pleaded, S Ne unques ſeiſe de la Terre ma rs L.E, 196. fl . 


uently this is an Evidence that that is no 
ebt at all, and therefore 4, Wax the Iſſue, 


mel. Ab. t | Bow if Ou Leſſor waves the Poſieſſion, 
thengh the Leſſee never enters, yet an Action 
of Debt lies for the Rent; for though the 
Leſſee did not enter and take the Profits, yet 
ſince he might have entered and have taken 
them, he cannot make his own Fault and 
Laches any Part of his Defence. * 


2 Rel. Abr. 677, Bu r on the Plea of * Riens arrere, or Levy 
412. 


in PrP> by Diſtreſs, + Ne ungue ſeiſe de la Terre is no 
good Evidence, for when a Man inſiſts that | 


there is nothing behind of the Rent, or that 
it is already levied by Diſtreſs, it ſuppoſes | 


that he has the: Poſſeſſion of that far which 
he has already paid the Rent, or far which 
the Rent 1s already levied. | 


2 Rel. Abr.683, In Debt for the Arrears of an Account, 

PE 13%, upon $ Nil Debet, the Defendant may give in 
Evidence that there was no ſuch Account as 
this, for if there were no ſuch Account as 
this, there could be no Arrears of it, then the 
Defendant owes nothing to the Plaintiff. 


7 


Hi. Af. 170%. "Dave far: Rent on a Leaſe, the Evidence : 


to prove the Leaſe was, that the Plaintiff 
leaſed the Houſe to the Defendant at a Rent 
but no Time mentioned, and it was agreed 


at the ſame Time that the Leſſee was not 


to leave it without half a Year's Warning, 


for hen the Rent is payable half yearly, and f 


* Nething in Arrear, I Never ſciſed of the Land. 
* He caves not bing. . 


« Bk 4 * — 
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The Law of Evidents: 

the Leſſor permits him to continue any Part 
of the half Year, tis an Indication of his 
Will that he ſhould continue the whole half 
Year; and the like Law as to a' Quarter's 
Notice of the Rent payable quarterly. 
WIERE a Man ſhews Payment, de fallifies 
the Declaration, which is proper upon the 
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general Iſſue; but where he ſhews a Releaſe, ' . 


he confeſſes and avoids the Debt, he admits 
the Contract and the Pernancy of the Pro- 
fits in purſuance of the Agreement, but in- 
ſiſts on a Counter- agreement. Bug 


Uron * Nil Debet pleaded it was doubtſul or Ene. 
whether a Defendant might give in Evidence se Ta. per Pais 


that his Leſſor was bound by Covenant tot 3 


repair the Houſes, and that he expended the 
Rent in neceſſary Reparations; two Judges 
againſt one held that this was a good Diſ- 
charge of the Tenant, becauſe tis very con- 


venient that the Law ſhould look upon this 


as a Payment, and not put the Leſſee to ſue 
his Covenant, for the Houſe might tumble 
down before the Tenant could have the Ef- 
fect of his Suit; but the Judges differ*d in 
this, whether the Recovery for Reparations 
ought to. be pleaded, or might be given in 
Evidence, though the latter ſeems plainly 
to be the beſt Opinion, becauſe as it is a 
Diſcharge it amounts to Payment, and then 
it is very good Evidence on * Nil Debet, for 
if the Rent be paid it is no Debt; alſo if it 
muſt be pleaded, it is the Plea of a collateral 


® Ie crocs nothing. 
Agree- 


5, &c. 


— 


* 4 — 3 
= — — . — 
— by — ye 4 at +. + — * » 
2 40 — 12 ———_ a 
. mg r — 
_ - - oa 22 a3" RD 9 7 
” — — 2 a oo os _— — —_ 


286 


Cro. El. 222. 


The Lau if Buda 


Agreement in Satisfaction of the Debt, and 
then no ſuch Agreement can be proved, for 


though there was an Agreement that the 


Leſſor ſhould repair, yet there was no Agree- 
ment that the Leſſee ſhould * bis Rent 
on ſuch Reparations. 


./Veov * Nil Debet, Payment 1 good E Eri. 


L. E. 196. pl-24- dence to diſcharge the Debt, for the Iſſue is 


Tri. per Pais 


420. 


22 H. 8. 2. 


Mod. 176. 
3 Keb. 305. 


in the preſent Tenſe, whether there be a 
Debt or not at that Inſtant when the Iſſue was 
taken, and there is no Debt where it is 
paid. | 


Bur on * Nil Debet a Releaſe cannot be 
given in Evidence, for though a Debt when 
it is releaſed is no more than when it was 


paid, yet when it is diſcharged by Releaſe 


under Hand and Seal, it muſt be pleaded 
and ſhewn to the Ceurt, that it may 

to the Court to be diſcharged with thots ap 
Words and Solemnities that the Law requires 
to make a legal Contract, for verbal Con- 
tracts in ſuch Caſes are not fufficient, becauſe 
they are | nuda pacta which create no Obl- 
gation. 


Iv an Action of Eſcape, and * Ni! Debet 
pleaded, freſh Purſuit may be given in Evi- 
dence, for by Proof of the freſh Purſuit he 
falſifies the Declaration, for tis plain he doth 
not let him go at large by his Permiſſion, 
and the very Gift of = Declaration is $ Quo8 
permiſit le Prifoner ire ad largum. 


He owes nothing. f Void Agreements, © That be ſuffered the 
Priſoner to go at large, | On 


wi 
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N. Nu Heber, the Retainer of the fame 
um by verbal Agreement was.given in Evi- 
dence, and allowed to be good, for this 


amounts to a Payment, and when the Leaſe is 
by Deed, it cannot be pleaded without Deed. 
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Also fince ſuch Expence in Reparation Gouler. 80. 


muſt be pleaded as a Counter-Agreement in **: Abr. 605. 


Satisfaction of the Debt, if the Leaſe be by 
Deed, they muſt plead this Counter-Agree- 
ment by Deed, elſe + Non ſolvitur eo Liga- 
mine quo ligatur. 


- 


Laſtly, The Plea amounts to the General Iſſue. 


* 


Bur it may be objected, that ſince two otjedion. 


Debts of equal Value in two ſeveral Perſons 
are not Satisfaction to each other without 
Agreement, which muſt be pleaded, why 
ſnould there be any Recouper or Ballance of 
Demands in this Caſe? 


IT is true the two Debts of equal Value au, 


are no Satisfaction to each other, and the 
Reaſon is becauſe nothing can come in Proof 
but the Truth of the Matter alledged$. 


Wan one Debt is alledged in the Decla- 
ration, you ſhall not encounter it with the 
Proof of another to which no Man can come 
prepared ; for if one Debt were to ballance 
another in this Manner, all the Tranſactions 
during the Parties whole Lives muſt be run 
r 


tual hy 8 Geo. 2. c. 24 ſect. 4. mutual Debts may be ſet off one 
2gaiaft the other, 


aver 


Anonymou?, 
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over in every ſingle. Action, which would 
make Suits perfectly infinite; but it is fot 
unreaſonable to ballance Demands ariſing on 
the ſame Contract and in the ſame Action; 
for the Law, to avoid Circuity of Actions, 
conſiders the whole Matter of the ſame De- 
mand, and doth not take it in Part to break 
it into ſeveral Actions, for that is contrary to 
the Office of a Judge, which is to determine 
and not to multiply Controverſies, and there- 
fore if a Diſſeiſor diſburſes Money in Repairs 
to have a Rent Charge ifluing out of the 
Land, it ſhall be recovered m Damage, for 
the Law ballances the Damages in View of 
the- whole Matter, and not on a partial Con- 
ſideration of the Damage merely belonging 
to the Diſſciſin, for that would create another 
Action, and ſo in this Caſe the Law confiders 
the Money expended in Repairs as paid to 


the Leſſor. 7 
—— WurkkE a Matter may be inferided dif- 
pl. 20. ferent Ways on the Allegation, ſo as to make 
. 1 27 or not make a Right in the Plaintiff, ſuch 


2 Show, 233, Allegation is not good; but if it is neceſſary 
that the Evidence ſhould ſettle the Doubt, 
there the Matter ſhall be intended for the 
Plaintiff, if found for him; as if in Debt for 
Rent the Plaintiff ſets forth that A. was poſ- F 
ſeſſed of Lands for ninety-nine Years, who | 
demiſed the Premiſes to the Defendant for 
twenty-one Years, and then A. granted the 
Reverſion to the Plaintiff, and ſo for Rent 
in Arrear he brought his Action; now this 
upon the Allegation may be intended an in- 
effectual or inefficacious Grant of the as 14 
On, 
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ſion becauſe he has ſhewn no Attornment; 
yet if the Defendant pleads * MI Deber, if it 
be found for the Plaintiff, there what was 

befor doubtful on the Words of the Decla- 
ration muſt be aſcertained; for if there was 
no effectual Grant proved, there could be ho 
Debt tothe Plaintiff; an effectual Grat muſt 
be ſuppoſed to be proved, otherwiſe there 
could be no Debt, and ſo the Word Concelſit, 
that before ſtood indifferent, muſt be intend- 
ed a Grant made effectual by Attornment, 
and not an ineffectual or inefficacious Grant, 
for the Jury muſt not be intended to give a 
falſe Verdict, and ſuch Conſtruction can never 
be made of the Allegation as cannot be made 
without ies che Verdict. 

pl Debe for not ſetting out of Tithes, 
NM] Deb#is the General Iſſue to bring che 
Matter in Dellen. | 
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ad of God. | 
When Things are become impoſſible by the 


Act of God, the Party is excuſed, Page 
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Alon. 
77. the Caſe Aſump yY . 
Promiſe. - See Bills of Exchange 
Conſtruction, & 1. Inkant, . oy 
trat throughout—Non eft fab. under I- 
ſue, 23. Non aſſumpſit- infra, &c. and 
Nos afſumpfit under Iſſue throughout. 
Not guilty in Treſpaſs under Iſlue, 22, 
"Law Mager, 3. Dath, 1 
i. How to de andibjive Evidence in Ar 
umi, Page 179, &c. 
2. A Promiſe to marry B. within three 
Months, a Promiſe after to marry her 
within Half a Vear will diſcharge the firſt 
Promiſe, but not if the Promiſe had been 
to marry her in à Fortnight, 9 
3. In an Aſumꝑſit in Deed the very Contract 
9 be ſet forth in the Declatation, but 
in Aſumpfit in Law, if the Plaintiff ſhews 
Part of the Goods delivered, or Part of 
the Money lent, it is good. 193 
4. Rules as to mutual Promiſes, 196 
5. iſt. On mutual executory Promiſes each 
has a Remedy on 2 other for Non per- 
formance, Ain 196 
6. 2d. If. there are no Words i ina Promiſe 
that import a Condition, they are never 
conſtrued conditional, 197 
7. 3d. But if the Defendant's Promiſe docs 
ariſe on the Conſideration of ſome Act to 
be done and performed, and not on the 
Promiſe, then the Act muſt be firſt done 
before Defendant's Promiſe can ariſe, 199 
3. In an Aſumpht in Law actual Payment, or 
any other Matter that excuſes Payment, 
3 U g ©3924 may 
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may be given in Evidence on Non 
fi, ax in ee in Dead it —_ 


.  Plens R$. 1 \ 46 * 
gpminifratoz. oe 1 Erin any | gd- 
| afidavit. See t under Court of 


c 
agitment.. 42 Nat 19 — 5 ” frepebs un- 


1 
e. Se QUerditt, 2255 18. 
Anſwer. - Aufeer. under Coutt of 
S „ 0 
antient Demoſye, what, | nictzi 298 


Appeal. 
Stat. H. 7. made the Tndhment cure 


rary with the Appeal, 


' Appozttonment. Ser Rent, 1 bs 2. 
Aſſault and Nerz. See under Tref. 
paſs: chroughout. 
Alignment. See Choſe in Ation. Leaſe, 


Afumpſit. See ** ation. 2 
Attaint. See Law Wager, 4. 
Attoznment. See Ejeckment, 3. 


Attozney, Salicito2, Council. See. Neb 
guilty in Ejement, under Iſſue, 4. Pay: 
ment, 3. Titnels, 35. - 3- 
Baron, &c. 7. 


Averment. See Solvited diem, under Iſſue, 7 
. In Debt againſt the Executor he pleads the 
Teſtator was taken in Execution by a Ca. 


ſa. 
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ſa. the Jury find he was taken by an Alia 
capias ; this ſhall be intended on the fame 
Judgment without any Avermentz Page 

39, Go 


Bailiff. See Solvit, Se. e ue. 7. 


t. 2. 


Baron and Feme. See Com, 3, 6, 77 8, 
9, 14, 17. Non of fat. under Mut, 5 
10, 14. Not gulli) in Ejetiment, 4. 

y in 7. _ 25 ſue; 2. —.— 
on mold, &c. 2, 4. Witnels, 14. 
30, 31, 32, 33» 34. 

1. The Wife dy her Contract cannot bind her 
Huſband, 165, 183 

2. The AR of the Wife contracting, if ſhe 
cohabits with her Huſband, is preſump- 
tive, to perſuade the Jury of the Contract 
of the Hufband, but not if the Wife was 
abſented from the Huſband, 183, 184 

2. The uſual Employment of the Wife is 
good, but not concluſive Evidence, and 
that the Huſband has * her Debts is 
ftronger, 184 

4. That the Things came to the Uſe of che 
Huſband or his Family, were neceſſary, or 
that he was abſent, is good Evidence of a 
Contract to bind the Huſband, but not 
concluſive Evidence, 185 
5. If the Huſband farbid any one to truſt his 
” Wife, and he after truſt her, he cannot 
charge the Huſband with this Contract, 18; 

6. If the Jury finds the Wife contracted for 
Neceſſaries in the'Abfence of the Huſband, 

U 3 this 
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this is good Evidence to perſnade them the 

- Huſband doth contract; but if this be found 

and offered to the Court, they cannot judge 

it the Husband's Contract, Page 185 

7. A Wife may do an Act relating to her 

own Eſtate, but cannot conſtitute an At- 

torney to do it, 211 

Dower. See Con, 4, 8. Profert under 
Deed, 6, 7. Qerdif, 8. 

Tenant by Curteſy. See Profert under Deep, 8. 


Blll. See Bil under Court of Chancery. 
Diſmiſſion. See in what Caſes, in Depeſi- 
tions, under Court of Chancery, 9. 


Bill of Revivoz. 


A Deviſee cannot bring a Bill of Revivor, 64, 


Bills of Exchange. 
1. The Nature of them, 114, Ce. 
2. Acceptance makes the Correſpondent lia- 
ble in a ſpecial Action on the Caſe on the 
Cuſtom of Merchants, but not in an Ac- 
tion of Debt, 113 
3. Four Things are conſiderable in this Cu- 
ſtom; iſt, the Bill; 2d, the Acceptance; 
gd, the Proteſt; 4th, the A 
| | 5 11 
4. A Proteſt is made before a publick No- 
tary, in Caſe of Non-acceptance or Non- 
payment, acts 
5. When a Bill is returned proteſted, the 
Drawer is obliged to return the Money 
and Damages, 118, 119 
6. If a Bill be not accepted by the Perſon 


drawn on, and a third Perſon accepts it, 
| the 


5 
. 


N 
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the Bill muſt be proteſted for Non- accep- 
tance, and he that accepts it has made 
himſelf liable, Page 119 
7. The Proteſt muſt, be made and ſent over 
in due Time, or the Drawer will not be 
anſwerable, | | 119, 120 
 Indorſement. 
He to whom a Bill is indorſed has Remedy 
againſt the Drawer, 2 and Indor- 
ſees, +++ 121 


Biſhops. 3 Solvit, Sc. under Iſſue, 7 

Bond. See Date, 4. Deeds cancelled * 
Deeds, 5, 7, 9, 10. Profert under 
Deeds, 14. Non eft fa#. under Iſſue, 
I, 2, 4, 7, 18, 20, 21, 22, 24, 23, 
Nil debet under Iſſue, 5. Papen, 4 4. 
Witneſſes, 15. 


1. Obligation to deliver twenty Bales of Wool 


or twenty Pounds, on Non- payment the 
Obligee may ſue on either, 191 


2. If a Man declare on a Bond made the firſt 


of Auguſt, and on the Profert it appears to be 
dated the ſecond, on Demurrer the Court 
cannot adjudge them to be the ſame, 216 


| 3. But if after Oyer of the Bond the Defen- 


dant — Neu eſt fa. and the Jury finds 
it is his Deed, the Court will intend them 
the ſame, 21 8 


Book. see Domesday. 
Boundaries. 
What is proper Evidence of old Tenures or 
Boundaries, 78, 79 


U 4 Bzidge. 
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Cancel, See Deeds bs mie Deeds, 
- Capfas. See Capias under Mlxit. 


Carrier. See Not ilty in T. T reſpaſs under 
* "Crier &c. 2. 


See under acklon. | 


| Cerxtalntp. Kean, 
What Certainty is, Page by 147 


Cheat. See cuttnets, 14. 


Choſe in Action. | 
Why it cannot be aſſigned or wanne over, 
| 30, 2 
Collateral, See Profer: under Deeds, Y 
Command. See Not guilty in Treſpaſs un- 
| der Iſſue, I 4. 


Common. See in what Caſes, Se. 11. 
Depefitions under Court of Chancery. 
1. He that takes out the Commiſſion to exa- 
mine Witneſſes, is to have the Carriage 

of it, e 


Common, See ftneſs, 11 
Common Recovery, See Recovery, 


Condition. See Conſtructon. &c. 1. 
Ton, 16. Deed, 6. Profert under 
Deeds, 7. Entry, 6. Non eſt /a#. under 
Iſſue, 2. 7 geht, Sc. under Jülie, 2, 3. 
M debet under Iſſue, 7. Entry, 2 under 


Net guilly in Ejefment, under Iſſue, 2. 
Conkel. 
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Conketlon of the Party, | 
1. The voluntary Confeſſion of the Parr is 
the beſt Evidence, Page 139, 140 
2. The Examinations and Confeſſions of the 
Party ſubſcribed. before a Juſtice of Peace 
is good, but does not amount to a Con- 
viction till he has Not guilty, 1 
3. But in Treaſon Confeſſion moſt 
proved by two Witneſſes, and is only Evi- 
dence againſt himſelf, not thoſe he has con- 
feſſed to be in the Treaſon. 140 


Conſent of f the &. jug} el See Deeds cau- 


. om hg wy nd. 
- Conſtable. See Watrant. 


Conttrucion of lows. 

1. Words in a Promiſe, Covenant or Agree- 
ment that do not im 2 are 
never to be conſtrued conditional, unleſs 
ſuch an Ar were abſolutely neceſ- 
ſary, and the Party would be otherwiſe 
without Remedy, 198 

2. When a Word in a Deed is make "of 
two Senſes, that Senſe is to be taken that 


makes moſt ſtrongly againſt the Grantor, 
214 


Contraits. See Baron, &c. I, 2, 3,4, 5, 0. 
Action on the Caſe under Acklon, 3. Profer: 
under Deeds, 1. Tow. 

1. A Contract founded. on a Specialty cannot 
be diſſolved but by a Specialty, 173, 276 

2. Difference between a verbal Contract and 

2 Deed, that in the firſt the individual 04 
tra 
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tract ſet forth | in the Declaration muſt be 
proved, enen Page 88 


3. In executory Contracts eic M. Remedy 
. againft thes other, for Non. performance, 192 


Convidlon. See Conkeſſon, &c. 2. 


Copy. See Court Baron under Court 
Deed, 7, ro, 12. Execution Exempli. 
fication, the Te, Cc. under Not guilty in 
Ejetment under Iſſut, 11. Regiſter, .. 
_ Statutes, 3. Elegit under 

r 

1. The ** of a Record is Evidence, 8 

2. The Copy of a Copy is no Evidence, 9 

5. The Copy of all other Records, but Acts 
of Parliament, are under Seal or not under 
Seal, I 3, 14 

4. A Copy under Seal is called an Exempli- 
fication, 14, 13 

5: Copies not under Seal are two Sorts, ſworn 
Copies and Office Copies, 22 

6. Sworn Copies muſt be of the Records, and 

brought into Court in Parchment, 22 

7. Where a Record is loſt, a Copy of it may 
be read without ſwearing it a true Copy, 

ä 22, 23 

8. When an Office Copy may be given in 
Evidence without proving it actually exa- 
mined, and when not, 24 

9. A Copy of a Judgment, though it be in- 
dorſed to have been examined by the Clerk 
of the Treaſury, is not Evidence without 
Proof of its being examined, . 25 

10. Office Copies of Depoſitions are Evidence 
in Chancery, but not at Law, without Ex- 


amination of the Rolls, 25, 26 
11. Co- 
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11. Copies of publick Matters, not of Re- 
cord, may be given in Evidence, Page 48 
12. As of an Anſwer, but not of a voluntary 


Affidavit, 56 
13. A Copy of a Will remaining in the Chan- 
cery is good Evidence, WF „76 


Copyhold. | See Com, 3, g. Of the Leaſe 
under Not guilty in Ejefiment, under Iſſue, 
8. The Title, Sc. under Not guilty in E- 


| jelũment, under Iſſue, 11. 


1. Copyhold Rolls mention a Surrender to 
the Uſe of the Will of A. this without the 
Will is no Evidence of the Seiſin of A. 79 


Com. See Eſtate fo2 Life, 1, 2. 

1. The Reaſons of the general Rule, that he 
who has an uncertain Eſtate has a Title to 
the Corn on its Determination, 243, 244 

2. If the Leſſor determine his Will, the Corn 
belongs to the Tenant at Will, but not if 


the Tenant does, 246 
3. If a Feme Copyholder has Land durante 


Viduitate and marry, the Lord, not the 


Husband, ſhall have the Corn. 246 
4. Tenant in Dower dies, her Executor ſhall 
have the Corn, and the Statute of Merton, 
which gives Power to deviſe it, is only in 
Affirmance of the Common Law, 248 
5. Two Jointenants, one of them dies, the 
Corn goes to the Survivor, 248 
6. But if the Husband and Wife be Jointe- 
nants, and the Husband dies, the Corn 
ſhall go to his Executors, 248, 249 
7. But if a Woman ſows her Land and mar- 
ries, and the Husband dies before Seve- 
rance, the Wife ſhall have the Profits, 249 
2 8. 
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Con. 
8. If Baron own the Land and FR this Wiſe 


ſhall have the third. Part of her Dower, 


"Page 2 49 


g. If a Man fows Copyhold, and futrenders 
to the Uſe of his Wife, and dies before 
| Severance, the Wife ſhall have the Corn, 


10. If a Man dies before Severance, the of? : 


goes to the Executor, and not to the Heir, 
2850 
11. A. fows the Land and. . conveys it (0 B 
for Life, Remainder to C. B. dies before 
it is reaped, C. ſhall have it, and not the 
Executor Ka B. It both die it ſhall von 
to A. ; 
12. A. fows the Land and. deviſes it to 1 5 
ſhall have the Corn, 
13. Whoever has the Property of the — 
may give it in Evidence, or maintain Tref- 
is, 252 
14. A Leaſe to Baron and Feme during Co- 
verture, they are divorced Cauſa pracon- 
rn the Baron ſhall have the Corn, 
246, 247 
15. If Tenant at Will is ed 8 
who ſhall have the Corn, 13112" VEN 
16. If Tenunt for Life, or at Will, forfeit or 
break a Condition, they ſhall not have the 
Corn, 247 
17. A Woman who has an Eſtate during Vi- 
duity, makes a Leaſe and marries, the Lef- 
ſee ſhall have the Corn, 247, 248 
18. If the Eſtate be determined by a com- 
pulſory and not a voluntary Act, the Pro- 
perty of the Corn does not alter, 246 
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Coponer, See Examinations ns befoze a a 


io See * ie 2 Bills 
habe . cceptance, u 
venant. See under Cou 

2 3- hari under © re of 
Deeds, 4: Non ofſumpfit under Ifſtte, 1. 

© Coyin, See Fraun. 
County. See Witneſs, 17, 18, 19. 
Court, Countp Count. See Perjury, 2. 


Court Baron. 
The Rolls thereof, or the Copies of them, 
den SOD. NP 76 


Caurt Aj tual. Ser in what Caſes, Ec. 
7 _ ent under Court of Chancery, 


Perjury, 2. . 
j. 15 Sen the Spiritual. Caurr is good 


2. Of the Evidence of the Proceedings in — 
Spiritual Courts, 71 


3. How they gained their Juriſdiction in 
Cauſes Teſtamentar 7). J, 72 


Court of 1 See Perjury, 1. 
Recoꝛzds, Fe | 


The Nolde f the Proceedings i in the Caurt of 


Chancery. 


Bill. The Bill is Evidence againſt the Com- 


ainant, and ſhall be ſuppoſed to be pre- 
erred with his Privity, unlefs there are no 
Proceedi ings on it, for they muſt prove a 
Privity in the Complainant, 50 
Decree. 


— — 
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Court ot Chancery, - 2 Dido 
Decree. A Decree nay be given in Evidence, 


c $1334 P age v8 
Alg, See Copy, 12. UAltnels, 35 53 
An Anſwer is Evidence againſt the Defen- 
27 but then the Confeſſion, muſt * 
taken together, 

2. The Anſwer of. an Jaan by his Vase n 
ſhall not be given in Evidence againſt ſe 
Infant on a Trial, © : = 

3. When a Defendant admits 4 Fast and 55 
ſiſts on a diſtinct Fact by way of Avoid- 
ance, there he muſt prove the Matter of 
his Defence; hut if it is one Fact it muſt 
be allowed, unleſs diſproved, 32, 53 

4. Anſwer may be given in Evidence on an 
Information of Perjury, without provi 


the Defendant ſhore it, and the Identity 


otherwiſe evin cel 56524 
3. On an Information of 'Perjury nothing 
ſhall be aſſigned for Perjury in the firſt 
"Anſwer, that is e in the N 
Anſwer, 55 
6. Qu. whether Perjury will te for what be 
- Defendant ſwears on his Belief in his An- 


ſwer, 55, 56 
7. An Anſwer is Evidence on producing the 


Bill, or ſwearing it has been ſearched for 
in the Office, and could not be found, and 
- ſhall be intended to be ſworn, 56 
8. The Difference between the Evidence of 


an Anſwer, and a voluntary Affidavit, 57 


9. If there is one Witneſs only againſt a De- 
fendant's Anſwer,” the Court will direct a 
2 Trial, Pn 133 


. | Affidavit 
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Court of Chancery, - r. 
Afdavit...j See"; Anſwer under Co urt ot 
"Chancery, 8. Copy, 12. Oath, Per- 
27 . [ek $03 ne 
in Affidavit is N againſt the Per- 
on, but then the Proceedings on which 
the Affidavit aroſe muſt be given in Evi- 
1 95885 to prove the 8 the Perſon, 
Page 52 
2. A voluntary Affidavit muſt. be: proved to 
be ſworn; if you prove it only ſigned, you 
can only give it in Evidenge) as a Note or 


—— 7 


57 

3.0 An Addion of Covenant * againſt 
two, the Affidavit of one WAS. given in 
Evidence againſt both, 3 $1927 
4+;, The voluntary Affidavit of a. See. is 
1 Evidence. 58 


Dene, See Copy, " Uediy, 13: 
CUitne ae and 

I. Pe came over to us by the Givil 
Law. 58,59 
2. In What Rank they ſtand, in Point of Cre- 
5 Weg. 59 
tions - in perpetuam, Sc. formerly 

I not publiſhed till ar: the Death of 
the Parties, 6 JE 66 


£Þ, v3 bo PUR >: V Uo Wo: rn, | LM OÞ of PY Rayy 


7 


— 


* 


8 


0 In what Cafes they may be read, in whatnot. 

f V. They may be read when the Witneſſes are 
5 dead, 61 
* 2. On Affidavit of their being ſought, and 
a not to be found, 61 
3 3. On Proof of Witneſſes being ſubpaena'd, 


and falling ſick on the Way, 61, 62 
e 4. De- 


wy 
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Court of Chancery. 2 
4. Depoſitions taken thirty Years cant th 
Witneſſes being dead, were allowed to be 
read in Chancery, though the Parties were 
not the ſame, in as much as the Cauſe re- 
lated to the ſame Land, and the Tenants 


were Parties to iti, Page 62 
5. They cannot be given in Evidence againſt 
one not Party to the Suit, 62 


6. Depoſitions taken before the Anſwer be 
put in, cannot be read vnleſs the Defen- 
dant be in Contempt, 3 63 

7. Where the Bill is diſmiſſed becauſe the 
Matter is not proper for Equity, the De- 
poſitions may be read in a new Cauſe be- 
tween the ſame Parties, but not if the Bill 

is diſmiſſed for the — of che Com- 

pulwaint, 63, 64 
8. In Croſs Cauſes an Agreement was proved 
in one Cauſe, and not mentioned in the 
Pleadings in the other; it was ſet forth in 
the Bill and not proved, and an Order was 
had before Publication that the ſame might 
be read in both Cauſes, 64 

9. Depoſitions de bene eſſe taken before An- 
ſwer, and the Defendant not in Con 


tempt, 
though the Witneſs dies before Anfwer, 


cannot be read without Order, 6 
10, Antient Depoſitions may be read without 
Bill and Anſwer, 65 


11. Depoſitions ſigned by the Commiſſioners 
are not Evidence in an Information of Per- 
jury, without Proof that the Party ſwore 
them, 66 
12. Depofitions taken in the Spiritual Court in 
a Cauſe relating to the Lands, can't be read; 

_ 

Courteſy. 


— 


The TAB LS 
Courteſy, See under Baton, &c. 


EIS e 
The Nature of it, Page 114, 115 
Not guilty in Treſpaſs, under Jflue, 23. 


Date. See Bond, 25 3+ Non eſt fact. un- 
der Iſſue, 19. Entry, &c. under Not 
guilty in Ejefment, under Iſſue, 5. Leaſe, 


, 
| 
; 
ö 


LS "ua of 3. —_— n 


2. 

1. The Import of the Word, 212, 213, 214 

| 2. Where the Date is only a Point of Com- 

| | 1 and the Intereſt does nat begin 
rom thence, theſe Words, From the Date, 


From thenceforth, are all one, 213 
3. The Date is no material Part of the Deed, 
215, 216 


4. If a Man declare upon à Bond dated the 
ſecond of Auguſt, and the Jury find it 
dated the firſt, the Court cannot adjudge 
them to be the ſame; otherwiſe of Leaſes, 

17 216 


Death. See Not guilty in Treſpaſs, under 
el Iſſue, 22. 19755 
Debt. See ion of Debt, under Action. 
Dath. Payment, 6. Witnels, 15. 16. 
1. Two Debts of equal Value in two ſeveral 
Perſons are not Satisfaction to each other 
without Agreement, which muſt be plead- 
ed, but Demand ariſing on the ſame Con- 
tract, and in the ſame Action, may be ba- 
lanced, 287, 288 
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Deceft, See Law Mager. 


Deeds, See Conſtrucklon of UWozds, 
2. Contra, 2. Date, 3. Feoffment 
Ts Inrollment. Non eſt fac. under Ie 
ſue. Leaſe weſumption, 3. 

1. A Deed conſis: {ts o — Things, Page 79 

2. Firſt, of ſealing the Deed, 

3. Secondly, of the Delivery, x 2 


4. Thirdly, in every Contract there muſt be 


ſome Right transferred or Obligation cre- 
ated, 81 
5. By the Statute of Frauds a Deed is ne- 
ceſſary to paſs a Freehold or Term for 
Years, and the 2 of Liveryi is not 

- ſufficient, 7 
6. A Man may plead a Condition to deter- 
mine an Eſtate for Years without Deed, 
87, 88 

7, The Decd itſelf muſt be given in Eviddaca 
and not the Copy, and be proved by one 


- Witneſs at leaſt, unleſs it is an antient. 


Deed,” which may be read without Proof, 
if Poſſeſſion has gone with it, though the 
Witneſs be alive, 102 
8. What is an old Peed, 93, 96 
g. But the Deed is not required, but it is ſuf- 
- ficient Evidence to prove the Import of it, 
and that it was in ſuch a Houſe that 25 
burnt, 
to. A Copy of a Deed is good Evidence, 9 
it be proved to be compared with the Ori- 
ginal, where the Original is in the Defen- 
dant's Hands, and he will not produce it, 


97 
12. 1 


I. 
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Deeds. i ; 7229 
11. If the Contents of a Deed are proved, or 
collected by a Jury on a ſpecial Verdict, 
and the Deed itſelf is given in Evidence, 
or found in hæc verba, the Deed ſhall con- 
troul the other Evidence, or Collection of 
the Jury, Page 98 
12. Where the Poſſeſſion has gone with any 
Deed for many Years, a very old Copy. of 
ſuch Deed may be given in Evidence, with 
Proof alſo of the Loſs of the Original, 


98, 99 


13. The Inſpection of a Deed inrolled is 


good Evidence where the Deed needs In- 
rolment, halle. . 
14. In what Caſes and againſt whom the Re- 
cital of one Deed in another is Evidence of 
the recited Deed, 99, 100 
15. A Deed forty Years old may be given 
in Evidence without Proof of the Execu- 
tion of it; but if Poſſeſſion had not gone 
along with it, they ought to give ſome 
Account of the Deed, for then the Pre- 
ſumption in favour of it fails, 102 


16. So if it be razed, or interlined, it ought 


to be proved by the Witneſſes, if living, 
or their Hands proved, if dead ; the Pre- 
ſumption in favour of the Deed is encoun- 
tered by another Preſumption from the 
Blemiſhes of it, and therefore its Credit 
ought to be reſtored by Proof of the Exe- 
cution; ſo if it imports a Fraud, 102, 103 
17. A Deed may be given in Evidence on a 
Rule of Court by Conſent, without Proof 
of ſuch Deed, 105 
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Deeds. 

Nr of Deeds, Ec. See Copy, 7. Deeds, 
c 12. FORE under Deeds, 1. . Inrol- 
ment, 2 


Deeds cancelled, where Razure, Interlineation, 
and breaking - off the Seal, avoids the Deeds. 
See Deeds, 16. Non eſt fact. under 
Iſſue, 14, 17. Witneſs, 135 16. 

1. Razures and Interlineations were formerly 
determined by the Court, but are now left 
to the Jury, Page 106 

2. An Alteration of a Deed in a Part not ma- 
terial, by a Stranger, without the Conſent 
of the Parties, does not avoid the Deed, 
but does in a Part material, 107 

3. But an Alteration by the Party in a Point 
not material, avoids the Deed, 107 

4. If one Covenant be altered, chis deſtroys 

| - he whole Deed, 108 

If Blanks in Places material be filled up 
” by Conſent of the Parties, the Obligation 


is void, but not in Places immaterial, 108, 


6. Where the Intereſt veſts as by Livery — 
Deeds of Leaſe and Releaſe, the Deed has 
no Continuance, it may be pleaded or given 

in Evidence, though the Seal be taken off; 
but where the Deed is neceſſary to be ſhewn 
in order to acquire the Intereſt (as in all 
Things lying in Grant) there he fails if the 
Scal be torn from his Deed, 109, 110 

7. If an Obligation were ſealed when plead- 
ed, and after Iſſue joined the Seal was torn 
off, yet the Complainant ſhould recover, 111 

8. If a Seal of the Deed be broken off in 

Court, it ſhall be inrolled there, 111 


1 | 9. If 
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Deeds. 

9. If one of the Obligors Seal be torn off, 
it deſtroys a joint, but not a ſeveral Obli- 
gation, | Page 111 

10. If two are bound jointly and ſeverally, 
and the Seal of one of them is torn off, 
this is a Diſcharge of the other, 112 


Profert. See Bond, 2. Feoffment. 


1. The general Rule is, that there muſt be a 


Profert made of ſolemn Contracts in an 
Action founded upon fuch Contracts, un- 
leſs detained by the other Side, even tho? 
burnt by Fire, and the Reaſons of this 
Rule, 97 


2. Parties to a Deed, not Privies in Eſtate, 


cannot take Advantage of a Deed without 
, Wben it, 82 
. When a Man ſhews a Title in himſelf, 
* Thing collateral to the Title ſhall be 
intended, though it be not ſhewn. Where 
the Deed is neceſſary ex proviſione hominis, 
but it muſt be ſhewn where the Deed is 
neceſſary ex inſtitutione Legis, 84 
4. Things that lie in Livery may be 4 
without Deed, not Things that lie in Grant, 
84, 8 
5. He that has a particular Eſtate by 3 
muſt ſhew not only his own Conveyance, 
but the Deed paramount, 88, 89 
6. They who claim an Eſtate by Act in Law, 
as Tenant in Dower, by Elegit, or the 
Guardian in Chivalry, may make their 
Claim without ſhewing the Deeds, 89, 99 
7. Or may claim a Condition, or claim an 
Eſtate defeated by the Condition, without 
X 3 a Deed, 
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Deeds. 
a Deed, and are not cltopped by the Li. 
very, Page 89 


$, But Tepant by Courteſy cannot claim an 
Eſtate lying in Grant without Deed, nor 
can he nor the Lord by Eſcheat defeat a 
Freehold without ſhewing the Deed, go 
9. When any Perſon ought to have the Cu- 
ſtody of the Deeds, there, where ſuch Per- 
ſon is compelled to ſhew his Title, he 
ought to make a Profert, but an utter 
Stranger to a Deed is not compelled in 
Pleadings to ſhew it, 90 


10. If a Releaſe is made to a Remainder Man 


in Fee, Tenant for Life ought to produce 
the Deed, 90, 91 
11. Letters Patent inrolled in the ſame Court, 
or Records of the ſame Court, need not 
be profered to the Court; but a Deed in- 
rolled, or Letters Patent of another Court, 
mult, 92 
12. Deeds pleaded are in the Cuſtody of the 
Law during the whole Term, and if de- 
nied, remain in Court for ever; if not, 
they ſhall go back to the Party after the 
4 is over, 93, 94 
. Such a Deed remaining in the Court may 
* pleaded in another Court without ſhew- 
ing, 4 
4 In an Action of Debt on a Bond the Pro. 
fert is Matter of Subſtance, | 95 
15. But it is not Matter of Subſtance to ſhew 
Letters of Adminiſtration, 95 


Defendant. See Proof of the Iſſue on whom, 
under Iſle. Witneſs, 26. 


Demelne. | 
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The. TAB LE: 
Demeſne, See Manoz. 
1. Antient Demeſne, what, Page 78 


Demonſtration. 
1. Knowledge by Demonſtration, what, 1, 2 


Demurrer. See Bond, 2. Non eſt fact. un- 
der Iſſue, 23. Solvit ad diem, under Jug, 5. 


Depoſitions. See under Court of Chan: 
cery. 
Deputy. See Payment, 3. Witneſs, 10. 
Detinue. See Jau guilty in Trover, under 
e, 8. 
Diſclaimer, See The Title, Sc. under Nor 
guilty in Ejeftment, under Iſſue, 2 2. 
DOtlmtiflion, See under Bill. 


Diſſeiſin. See _—_ 3» 4+ Nul tiel Tort, 


under Iſtue, 1. 
Domesdap. See Manoz. 
Domeſday Book, what, 78 


Dower. See under Baton. &c. 
Durelſs, See Non eſt fact. under Iſſue, 11. 


E. 

Ejetment, See Not guilty in Ejeliment, un- 
der Iſſue. Not 445 in Treſp . under 
Iſſue, 11. Trial, 6  Qerdift, 7, 14. 
Elegit, under Writ. 

1. Ejectment will lie for ſo many Acres of 
 Herbage, 221, 222 

2. If a Man iſſue out an Elegit, and brings 
an Ejectment to try his Title, he muſt 
ſhew his Elzgit filed, 230 
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The TABLE. 
3. If the Plaintiff declares for a Manor, he 
muſt prove the Attornmentof the Tenants, 
Page 241 

Elegit. See under CArit. . | 


Entry. See Not guilty in Ejeftment, under 
Iſſue. Leaſe, 4 Rent, 2. 


1. If a Man makes a general Entry into Part, 


this is ſufficient to veſt the whole Eſtate; 
for the Preſumption of the Law is always 
in favour of the Poſſeſſor, unleſs he makes 


a ſpecial Entry, 225, 226 
2. But where he enters to deveſt an Eſtate, 
his Entry muſt be ſpecial], 226 


3. If one diſſeiſes another of one Acre, and 
at another time of another, the Diſſeiſee 
may enter into one of the Acres in the 
Name of the Whole; but where the Seiſin 

is different, the Entry muſt be diſtinct in 
* Acres, | 227 
If there be a Diſſeiſin of two Acres in two 
2 Counties at the ſame time, there 
muſt be diſtinct Entries, | 228 

5. If a Thing begin without Solemnity, it 
may be defeated without Entry, 229 

6. It a Man make ſeveral Conditions annexed 
to ſeveral Feoffments of two Acres of 
Land, and both Conditions are 'broke, he 
muſt make ſeveral Entries, 229 

7. If J. S. is a Truſtee of a Leaſe for J. N. 
and is diſpoſſeſſed, and a Stranger enters 
in the Name and by the Direction of I. N. 

this is no Entry of the Truſtee, 229, 230 


Eſcape. See Ni debet, under Iſſue, 12. 
Eſcheat. See Profert, under Deeds: 8. 
Eicrow, See Non eft fa#. under Tue, I 5, 
Eftate-Tafl, See Recovery, &c. 

Eſtate 


The T A B B. 


Eſtate fo2 Life. See Profert under Deeds, 
10. Pꝛeſumption, 2. Recovery, &c. 
2. Cerdif, 11, 15. 2 

I. If a Tenant for Life plant Oaks, they go 
to the Remainder Man, Page 252 

2. Or if he improves the natural Product; 
but if he rears Hops on antient Stocks, 
they ſhall go to his Executor, 252 


Eſtate fo? as Deeds, 4, 6. Ger- 
AP [+ 
Eſtate at Mill. See Con, 2, 15, 16. 
Witneſs, 9. 

Eſtate in Remainder. See Con, 17. 
Eſtate fo2 Life. Pꝛeſumption, 2. Re- 
covery, &c. 2. Profert under Deeds, 
10. Qerdif, 11. 

Eſtoppel. See Profert under Deeds, 7. 

| Feoffment, 4, 5. 

Eſtovers. See * — fecit vaſtum under 

| ue. 

Evitton, See Ni debet under Iſſue, 6. 

Bent, 2. 


Evidence. See Baron, &c. 2, 3, 4, 6. 
Court Baron. Court Spiritual, 1, 2. 
Bill, Anſwer, 1, 2, 3, 4. 5, 6, 7, 8. 
Affidavit. Depoſttions under Court of 
Chancery. Confeſſion of the Party. 
Copyhold. Copy, Boundaries. De- 
cree under Court of Chancery. Erecu- 
tion. Executoꝛ, &c. Exeinplification., 
Feoffment, 2, 3, 7. Fine. Inrolment. 
Tue. Notes, 1. Aſault under Treſ⸗ 
pals, 2. Trial, 3, 4» 5 6. Cerdit, 35 
4. Probate under Mill, &c. Mitneſs. 
IUtrit, 2, 3» 

1. The 


id 
| 
q 
2 
h 

| 
g 
| 

| 


The IAB LE. 
Evidence. 
1. The ſeveral Degrees of Evidence, Page 1,2 
2. The Original of Evidence, 3 
3. The firſt Rule of Evidence is, that * 
Law requires the utmoſt Evidence the Na- 
ture of the Fact is capable of; the Mean- 
ing of this Rule, 4, 5, 16, 17 


4. Evidence is either written or unwritten, 5 


5. Which is to be preferred in the Scale of 
Probability, 5 
6. Written Evidence is either | publick or 
private, 6 
7. Publick is either Records, or Matters of 
an inferior Nature, 6, 7 
8. Compariſon of Hands is Evidence in Ci- 
vil, but not in Criminal Cafes; for the 
Compariſon of Hands is no more than a 
Preſumption founded on the Likenefs, and 
the Preſumption is in favour of the De- 
fendant, that he is Not guilty, ſo there is 
no more than one Preſumption againſt 
another, 54. 35 
9. The Pope's Licence without the King's 
has been held good Evidence of an Im- 
propriation, 7 
10. The Pope's Bull is no Evidence © 
Prefcription to be diſcharged of Tithes 
for the Bull contradicts ſuch Preſcription, 
but 1 is Evidence on a ſpecial Preſcription, 


78 


11. An old Terrier or Survey of a Manor 


may be given in Evidence, 78 
12. An old Map of Lands allowed Evidence, 
where it came along with the Writings, 
and agreed with the Boundaries adjuſted 
in an antient Purchaſe, 78, 79 
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_ Evidence. | 22 
13. Private Evidence is two-fold, Deeds, or 
other Matters of an inferior Nature, Page 79 
14. Written private Evidence not under Seal 
1s to be conſidered at Common Law, and 
on the Statute of Frauds, 112 
15. In Evidence, not under Seal, at Com- 
mon Law, Notes are to be conſidered, 112, 
II 
16. Meer Hearſay is no direct Evidence, 1 - 
17. But may corroborate the Teſtimony of a 
Witneſs, _ | "253 
18. How to weigh Evidence, 156 


Examination. See Commiſſion. - 
1. Examination before a Magiſtrate of one 
dead not allowed in an Information for a 


- Libel, I41, 142 


Examination de bene eſſe. See Depof- 
tions under Court of Chancery, 


Examinations befoze a Coꝛoner. 
1. On Oath that a Witneſs is dead, or un- 


able to travel, or detained by Means of the 
Priſoner, or cannot be found, his Exami- 
nation before the Coroner is good Evi- 
dence, but the Coroner muſt ſwear the 
Examinations are the fame which were ta- 
ken before him on Oath, 140, 141 


Examinations in perpetuam, &c. See De- 
Paſitions under Court of Chancery, 3. 


Exchange. 
The Nature and Method of it, 113, 114 


Excommunication. Sce Witneſs, 2, 43. 
Execu⸗ 
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Execution. See Averment. Executor, &c. 
1, 2. Weit, 2. 

.. You may take out Execution on a Judg- 

ment in Paper ſigned by the Maſter, but 

you cannot give a Copy of it in Evidence 

till it is brought in Parchment, Page 22 


Executoꝛ and Adminiſtratoz. Sce Book, 
Profert under Deeds, 15. Coꝛn, 4, 6, 
10, 11. Non eſt fact. under Iſſue, 24. 
Non aſſumpfit infra, Sc. under Iſſue, 5. 
Witnels, 7, 15, 16. 

1. In Plene adminiſtravit, Execution execu- 
red cannot be given in Evidence without 
the Judgment, 39 


2. In Debt againſt the Executor he pleads the 


Teſtator was taken in Execution on Cap. 
ad ſatisf. and found that he was taken on 
an Alias Capias, this maintains the Plea; 
but not if they had found he was taken on 
a Capias pro fine, or a Capias utlagatum, 


39» 40 


2. If Letters of Adminiſtration be given in 


Evidence, you may ſhew they were revo- 


ked, 7 75 
Exempliũcation. 

1. Why it is of greater Credit than any ſworn 

Copy, 14 


2. Exemplifications are two-fold, under the 
Broad Seal, or under the Seal of the Court, 
| I4, 15 

3. Exemplifications of Depoſitions in Equity 
ſhall be delivered to the Jury, if the Party 
be dead; but if they comprehend the Te- 
ſtimony of ſome that are living, they ſhall 
not be given in Evidence, 21 


rhfbit. See Gerdi, 8. 
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F. 
Falſity. See Not guilty in criminal Matters, 
under Iſſue. 


Father and Child. Sce Treaſon. Mill, 
- &c. 3. Probate under Wilt, . 22 


Felony, See Not guilty in criminal Matters, 


under Iſſue. Püncipal, &c. UMlt⸗ 


nels, 61. 
1. Time, Place, and the Inſtrument where- 


with the Felony was committed, are im- 
material n . Page 2 * 


F eoffment, | 
Livery. See Deeds cancelled, under Deeds, 


6. Entry, 6. Profert, under Deeds, 
4. The Title, &c. under Not guilty in 


Ejeftment, under Iſſue, 8, 9, 10. "Wit- 


nets, 9. 
1. Livery what, and why the Solemnity of 
a Deed not neceſſary to it, 88 


2. A Man may plead a Feoffment or Demiſe 
without ſaying per Indent. and yet give the 
Indenture in Evidence, 85 

3. But if a Man pleads a Feoffment, per 

Fait, Quere, if he can give a parol Feoff- 
ment in Evidence, 85 

1 Livery is an Eſtoppel in Pais, 86 

If the Defendant pleads the Livery and 
” Seifin of the Plaintiff, he cannot reply the 
Livery was conditional without ſhewing a 

Deed; but the Jury are not eſtopped from 
fading ſuch a conditional Feoffment, 86, 87 

6. If a Deed of Feoffment be proved, and 
Poſſoſſion has gone with it, Livery ſhall be 

preſumed, 
0 


hel T AB L | 


preſumed, but if not, the Livery muſt be 


proved; but if the Jury find the Deed-and 
| Poſſeſſion going with it, yet the Judges 
in ſuch finding cannot adjudge it a good 


Conveyance,” + Page 103, 104 
7. A Deed of Feoffment may be given in 
Evidence as a Releaſe, 103 


Fine. See Entry,: under Not guilty in Zject. 
ment, under Jfſue, 2. Gold, &c. 2. 

1. Why the Chirograph of a Fine is Evi- 
dence to all Perſons of ſuch a Fine, but 
not of the Proclamations, but they muſt 
be examined from the Roll, 24, 26 

2. A. levies a Fine of the Manor of Dale, 

and has two Manors called Dale, Circum- 
ſtances may be given in Evidence to prove 
which Manor he intended, 39, 224 


Foꝛgerp. See Witneſs, 13. 


Fraud, Covin, &c. See Deeds, 16. The 

Title, &c. under Not guilty in Eje&ment, 
under Iſſue, 7, 8, 9, 10. 

1. Voluntary Conveyance has no Badges of 
Fraud, unleſs the Party were then in 
Debt, or ig Treaty for Sale of the Lands, 


| 235 
G. | 
Giſt. See under Adtion. 


Gant. See Deeds cancelled, 6. Profert, 4, 
| 5, 8. under Deeds. 

1, What Things lie in Grant, and how they 
muſt paſs under the Hand and Seal of the 
Party, or by Preſcription, 88 

Onardian. 
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Guardian. See Profert, under Deeds, 6. 
Of the Leaſes, under Not guilty in Ejettment, 
under Iſſue, 8. Witneſs, 5, 6. 


| T0 > ed $34 22 
Þearſap, See Evidence, 16, 17. Cit: 
"EY nets, 54 
Heir, See Cozn, 10. The Title, &c. under 
Mot guilty in EZjectment, under Iſſue, 10. - 
_  Hundzed, See Mitnels, 20. 


| . 

Identity. See Fine, 2. Anſwer, 4. 4#- 
davit, under Court of Chancery, 1. 
Tdeot, Lunatick. See Witneſs, 43. 

» Jew. See (Witneſs, 43+ 

Impziſonment. See Not guilty in Treſpaſs, 

under Jſſue, 12. 
Impꝛopziation. See Evidence, 9. 

Incloſutes. See Net guilty in Treſpaſs, un- 

| | der Jſſue, 7. 

Indickment. See Appeal. Not guilty in 
criminal Matters, under Iſſue. Trtal, 5. 
Uerdict, 3, 4- | 8 

r. Firſt lies for entring a falſe Marriage in 


the Regiſtry Book, ee, 
Indozſement. See Indorſement, under Bills 
_ of Exchange. 


Tnducement, See under Aﬀion, © 


Inkant. See Anſwer, under Court of 
Chancery, 2. Non eſt fact. under Iſſue, 
10. Non aſſump/it, under Jfſue, 2. Law 
Wager, 1. Gold, &c. 3. Witneſs, 
8, 6, 45, 46. l 

t. An 


The T AB L E. 
1. An Infant may have an Action on the 
Caſe, | een, 


Inſidel. See Withe 65 2, 43. 
Infomation, See Trial, 6. Witneſs, 
12, 13, 14. 
Inn⸗ keeper. See Not guilty in Treſpaſs, un- 
der Iſſue, 15. 


Jnrolment. See Deeds, 13. Deeds can- 
celled, 8. Profert, under Deeds, 11. 

1. Where a Deed is inrolled the Indorſement 
of that Inrolment is Evidence without 
further Proof of the Deed, 24, 25 

2. But if the Deed inrolled be loſt, and the 
Clerk of the Aſſize makes out a Copy of 
the Inrolment only, this is no Evidence 
without proving it examined, 25 


Jnſperimus. See Deeds, "5 
Intendment. See Averment. Bond. 
Profert, under Deeds, 3. 


Intultion. 
The Nature of intuitive Knowledge, 2, 3 


Jointenants and Tenants in Common. 
See Com, 5, 6. Not guilty in Ejedtment, 
under Jfſue, 3, 4. Not guilly in Treſpaſs, 
under Iſſue, 45 5» 


Iſſue. 
General Iſſue. 
1. An Informal Iſſue is aided by the Statute 
of Jeofails, 179 


2. On a ſpecial Iſſue no Body can run into 
any Point that is out of the Iſſue, but on 
the General Iſſue, whatever tends to ſatisfy 

the 


Tue. . 
Wh Plaintiff's Cauſe of Cewplains may be 
given Jn ei * 233, 2 3+ 


| | Now et fol 


1: vou may give in Evidence on Nen ef 
faltum, that the Obligation was delivered 
tao their Uſe, and they diſagreed, 162 
2. Or that the Obligation was delivered to 
another to be kept till certain Conditions 
were performed, and that he delivered the 
Bond to the Obligee before they were per- 
formed, 1462 
3. If the Witneſſes prove Delivery at another 
”. Black, Quere, if that warrants the Iſſue, 
162 
* In Debt againſt two, if it is proved the 
Debt of one, and not of the other, the 
Iſſue is maintained 162, 163 
-5. Lou may give Not lettered i in Evidence 

on-Non eft facfum, 163 
6. Whether 'Riens paſſa par le fail may be 
given in Evidence,” 163 
7. The Plaintiff declares on an Obligation to 
Ralph, Obligation to Randolph is no Evi- 
—.— on this IGae: 4 ſo Edmond and Ed- 
ward, 163, 164 
8. Evidence ba "Sq was blind, and the Deed 
miſread to him, will juſtify this Iſſue, 164 
9. A Stranger cannot plead. a, general or a 
ſpecial Non eft factum, but Riens paſſa par 
be fait, 164 
10. Infancy cannot be given in Evidence, but 
muſt be n 5 Coverture may, abs 65 
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Iſſue. 14 
11. Dureſs cannot be ven, in Evidence, 
Pape 165, 166 
12. If a Deed is only voidable, y muſt con- 
clude to the Court witty Si 
attio, Cc. 166 
13. Where the Queſtion relates \ ol the 
ſigning, ſealing and delivering of theDeed 
by the Defendant, he pleads Nun ef . 
generally, 
24. But anciently where che Dedd un 
ſealed and delivered, yet was originally 
void by Matters debors, as Coverture, Cc. 
or became void after by Razure, &. the 
Defendant muſt have J the Matter 


ſpecially, and concluded [fint nox eff * 


167 
15. If a Man pleads delivered as an Eſerow, 
and concludes eſpecially, Mat non eff fac- 
tum, the general Way is to put it to the 
Jury, but he may put it to the Court by 
an Hoc parat eſt verificare, 167, 168 
16. So a Deed acknowledged in Court, a 
Man cannot plead Non eff faftum, but may 
- "plead Riens paſſa par le fait, 164 
17. If you Breaking the Seal, or Ra- 
- Zing, or any-Addition after Delivery, you 
may conclude int, &c. though the better 
Way is to conclude to the Court with 
Jae ent Si adio, | 168 
18. If a Man pleads that the Obligation Was 
made to another, and not to the Plaintiff, 
this is ill, and amounts to the General 
Iſfſue, 15868 
19. If a Man plesds that Fa#.. predif?* was 
made without Date, and that the — 
adde 
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added 4 Date, and '[{int non of fades. 
this is ill and repugnant, - Page 168 


20. If a Man confeſſes the Obligation, and 


pleads an Acquittance, he cannot conclude 
Mt non of adus but Judgment A Fins 
nn I. 
21, A Man declares on an Obligation — 4 
to himſelf, and on Nen et fact. the Jury 
find an Obligation made to another of the 
fame Name, or to the Plaintiff and ano- 
ther, and that he brought the Action as 
Survivor, this warrants the Iſſue; but the 
Defendant ought to have pleaded, or de- 
manded Oyer, and demurred, 116g 
22. Action againſt . S. the Jury find a ſpe- 
cial Verdict that V. S. entered into an 
Obligation to the Plaintiff by Name of 
2. &. this is found for che Defendant, wy 


23. If the Defendant pleads Now ef faBlun, 
and demurs to the Obligation, the = 
murrer is yoid, 

24. Debt on a Bond againſt the — A 

J. B. the Babu pleads Quod ſcriptum 
predifium, whereas be ought to have 1 

Non — aun 7. B. Non «ft fadtum ſuum, 

ter Verdict, 170 
Jags gn bound, and one is 

"cd, be mult plead, this in Abatement, 

and cannot give it in Evidence on the 

General Iſſue; otherwiſe in Aſſumpſit, and 

= Reaſon of the Difference, 1721, 172 

6. In Debt on an Obligation, the Defen - 

"aw a there was a Schedule annexed, 

which is — and {fmt nor off fac- 

2 | Tun, 
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797 
0 46 

*. this is bad; bot good had he con- 
- cluded to the Court with Judgment, Si 
251% BI Fw 172, 173 

— Solvit ad dien. de eee 
1. Tn Debt on a-ſingle Bond, Payment: with- 
- «+ out Acquittance is no Plea, 173 
2: But Payment at the Day is a good Plea to 
Debt on an Obligation with a Condition, 
27 ht 173, 174 
3 If the Condition is to pay 'Money at a 
- certain Day and Place, Payment before 
the Day and an rigs gonad is no good 
"- Evidence | 473 
4 But where the Solvend. of a Bond i is fu- 
ture, a Man may plead Payment before 
5 the Day, 15 that: nern is in Arrear, 
5 nns 
5. Debt on an Obligation, the Defendant 
- pleaded, that after the Day of the Writ 
be e he paid to the Plaintiff 601. 
arcel thereof, which he received, Jud. de 
- breve, and on ſpecial Demurrer adjudged 
for the Plaintiff, n 
6. In Debt on an Obligation of 10 l. it is a 
good Plea, that H. was jointly bound with 
We Defendant; © to whom the Plaintiff 
made an Acquittance, dated before the 
Bond, but delivered after, in which he 
- acknowledged the Payment of 205. in 
full Satisfaction of the ten Pounds, 176; 177 
7. Debt on a Bond by a Biſhop, Defendant 
- pleads Payment to J. S. Bailiff to Plaintiff, 
and by his Command, and avers it came 
to his Uſe. Quere, if this Averment 


| make the Plea double, lid 07 ee yy 
1 =_ 8. In 


. 
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$..In Debt on a Bond of .2007. ir 
to pay 100 J. the Defendant pleads Pay- 
ment of the aforeſaid Sum of 100. at the 
Day; the Plaintiff replies, Quod non ſolvit 
prædict. 1051. this is bad, becauſe the 
Plaiptiff and Dr do not join in a 
Point, | Page 178 
9. But if the Plea was Pay ment of gal. on 
* 14th of June, and ig Plaintiff replies, 
that he did not pay it on the ſaid 14th of 
Aug ſupradict: and Verdict found that he 
did not pay it 8 14th of June, is no Er- 
10, 17 
10. On this Plea, the Payment muſt 8 
proved on the. very Day the Money is 
payable by the a ba this is aided by 
the u for Amendment of. the, Law, 


2479 


| * 1 effump/it "infra ſex. t. 8 


171 This Iſſue is founded on the 21 Fac. 1. c. 16. 
and lies in all Actions on the Caſe, BO 
2. Does not extend to an Aſumpſit between 
Merchant. and Merchant. 180 
3. This Iſſuę is pleaded by Way of Negation 
to the Declaration, or hy Way of Bar, 180 
” The. Conteſſion of the Defendant within 
the Time is Evidence of a new Promiſe, . 
if found by a ſpecial Verdict, 181 
5- Declaration in Aſump/it, by the Executor, 
and the Aſumpſit is laid to the Teſtator 
eight Years. before, and the Promiſe re- 
newed to the Executor within ſix Years, 
and allowed to maintain the Iſſue, 18 1, 182 
6. Indebitatus aſſump againſt four; they plead 
Non aſſumpſer infra, &c. the Evidence is, 
that they all aſſumed out of the 
Y 3 


by ". 
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ſue, 


"of the fix Years, and that one eſfotties 
- within, and the Verdict found that one did 
aſſume, and Uiſallowed. ' Quere, Whether 


be ought not to ſue one be bt Page 182 
7 Non Munpfi. See Baron, Ke. 1. 2, 3 4, 


Non oft faktum, ater Tue, 25. 'Not guilty 
5 n under , 22. 


cue Natare 7 the Iſo.” 

1. * n an Aſumꝑfit, Covenant under Hand 
Seal, to is no Evidence, nor any 
ö Specle or Matter of Record, or any 
Contract for Rent, becauſe there is an 
Action of Debt or Covenant founded by 
them, which was never barred by Law 
| Wager, | 182, 1 


2. Upon Now a afſumpfit, Infancy may 
War in Evidence, in Diſcharge of 5 
romiſe, | ''1 2%. 66 


3. A Promiſe to reſtore an Horſe hired for 
2 Journey; that he died in the Journey, 
without the Rider's Default, is a good 
Excuſe ; but Quere, Whether it ought to 
80 pleaded, or may be given i in Evidence, | 
187 


4. In an Aſſumpft, the Plaintiff declares that 

& the Defendant, in Conſideration of Marri- 
nage, aſſumed to do ſuch a Thing; on Non 
n the Plaintiff proves a Promiſe 
to do three Things, of which two were 
8 . third left — — 

ontra does not opport t 

| Contract hea ged, ene 
e 


E: 
"2 
* 
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5: On an Indebitatus, the Defendant g giveg/i in 
Evidence, that another was Partner with 
the Plaintiff at the Delivery of the Wares; 
the Plaintiff muſt be nonfuited, Page 

189 

6. A ſpocisl Aſumpſit for Hops; Evidence 
that the Ae 1 {a much 
for Hops, if delivered well packed, 

picked, dried and bagged, is good, be- 

. cauſe. they ought to be ſo, whether con- 

_ tracted for or not, 190, 191 

7. On an Aſſump/it for twenty — a 
Promiſe that if two would ſurrender their 
Right, he would pay them twenty 3 5 

a- piece, and that they did, is good Evi- 
dence, 91 

8. Aſumpſit for fifteen Quarters of Malt; ; 
3 of fourteen or * is not 

191 


good, | 
9. Actien on a Promiſe, that that Defendant 


would not ſue the Plaintiff, wp" that 
he would forbear to ſue him, 2398 
10. [ndebitatus ofſumpft on a mom ntract, in 
which the Plaintiff ſold. ſixty Combs of 
Rye to the Defendant, at fourteen Pounds 
a- Comb, to be delivered at or before 
Michaelmas, and the Money to be paid on 
the Delivery of the Rye, and the Proof 
was, that fifty Combs were delivered be- 

— Michaeimas, good Evidence, 191, 


192, &c. 
11. On an Indebitatus no. Evidence can be 
given of an Account current, 192 


12. Good Evidence againſt a Father, that 


Phyſick was delivered to D. at his Re- 


welt, 193 
1 4 Quantum 


The TAB L E. 
1 ſive. RX 
QAuluntum meruit. 12 

1 Pelvery of the Goods is Evidence of a 
Sale it in a Quantum ee r 1975 189 

| Nil debe. 

Y: Where the Debt ariſes by Specialty, it 
cannot be diſſolved but by Specialty; but 
where by Act in Pais, it may be diſſolved 
by ſhewing ay Fact in Pais, in Evidence, 


N 46276, 277 
2. This Iſſue is two- fold, be per Legem, 
or per Patriam, S US. 9 


3. Firſt, per Legem, that is, Law Wager, 
which was firſt invented by the Clergy. 
and from thence came over into civil Pro- 
ſecutions, e 
4. Secondly, per Patriam, 279 
If a Man makes a Leaſe for Yeirs, Nil 
aebet is the General Ifſue ; but in Debt on 
an Obligation Non eſt factum, 279, 280 
6. Eviction, Expulſion, and any Suſpenſion 
. of Rent, is good Evidence, 2282 
7. If a Demiſe be pleaded, a Leaſe upon 
Condition is good Evidence to maintain 
the Declaration, 101 51-282 
8. Ne unque ſeiſie de la Terre may be given 
in Evide ence, unleſs the Leſſor Waives the 
Pbſſeſſion n 1114884 
. In Debt for the Arrears of an Account, 
the Defendant may give in Evidence there 
was no ſuch Account, 284 


10. Payment may be given in Evidence, but 


a Releaſe muſt be pleaded. 2286 
1. Quære, whether a Defendant muſt plead, 
or give in Evidence, that his -Leſfor was 


bound 
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bound by Covenant to repair, and that he 
* n ghe” __ in e Repara- 
tions, 1 Page 285 
12. In an Addion of Bleapey ale} Nil debet 
'- pleaded, freſh Purſuit may de = in 
Evidence... nm. 286 
13: In Debt for not ſetting out Tithes, Nil 
debet ĩs the ee Wer. EO * 

gt} 1 | * bn ! 
N guit 4. 

of dee Ifues that ariſe * that 
ſuppoſe ſome Miſdeeds, the moſt general 
is Not guilty, which runs through a great 
many Sorts of Actions; firſt ia civil, ſe- 
condly in criminal n 4 066 vt 20⁰9 


bc 


Not ily in -Ejeltment.- See Not guild in 

Fo Treſpaſs, under Iſſue, 4. '- 
* And firſt of the Leſſors; ſecondly of the 
dere . of the 1 [ 20ð09 

"> wore 12 1 — 

* 2850 ee des eee 3 a 
2. ih this ine they are to — quo 
Allegation and Evidence, 209 
3- If a Man declare of a Joint Leaſe, the 
© Leaſe of two Tenants in Common does 
_ noVſup the: Declaration, 746. '2x0 
4. If a Mary declares of a Joint Leaſe by Ba- 
7 and Feme, Evidence of a Joint Leaſe 
ade and delivered by them on the Land 
is good, but * delivered by Warrant of 
Attorney, a att, &c. 
5. If there be — Coheirs, they mult 
an ſeveral Sw to __ their _ 212 


I Second, 


-- If a Man, declare of a para! 


The T 5 TA B L. * 
'; Secondly of the Lees. 

1: The Leak proved muſt-agree. with the 
- Leaſe alledged 3 in the Commencement, in 
the Land, and Number of amy ae 212 

Leaſe, and 

give in Evidence a Leaſe by Indenture, this 

will not maintain the Declaration, 220 

3 Declaration in Ejectment of  Michaelmas 
Term, and the Leaſe declared on bears 
Date after the Term, if it appears by Evi- 
- dence that the Bill was filed after the Day 
of tbe f uppoſed Leaſe, it is ſufficient, 2 20 


os In Feser a Man declares on a Leaſe 


. | for 100 Acres of Land, and gives in Evi- 
dence an Ejectment out of 40 Acres, this 
js good for the 40 Acres, 220, 221 
8. If 3a Leaſe of other Lands for another 
Number of Acres chan in the-Declaration, 
can be given in Evidence, 22321 
6. If a Man declares of 2 Leaſe of fo many 
Acres of Meadow and Paſture, and gives 
in Evidence a Demiſe of tbe Herbage and 
Pannage. l not maintain the Iſſue, 
Gagen 

* Bot if a Man has the Inheritance in the 
Graſs, or is prima Tanſura, and lets this to 


another for Years, as a Leafe of the 


Lands, the Leſſee may declase upon this 
Leaſe, and give the Th Title his Leſſor in 
Evidence. 1h how 222 


8. A Leaſe made by + Copyholder ar Guar- 
dian is good Evidence, where the Decla- 
ration is of a Leaſe 
9. If a Man declare for a Meſſuage and 1 

Acres of Land thereunto appertaining, he 


generally, 7 


may 


ET 


9 


ä Foarthh, The Title in the Laſer of the Plain- 
tiff. 
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Annen Faxe 223, 224 


5 Third Entry and Oufter. | 
1. Now by Rule of Court they-canfeſs Entry 
and Outer, and inſiſt on the Title only. 
2 4 224 
2. But this Confeſſion does norentend to fch 
| Caſes where it is nece to prove an 
Entry to make a Title in he Leſſor of the 
Plaintiff, as for a Condition broken, or to 
avoid a Fine but there che Leſſor _ 
make an actual Entry, | 
3. The Plaintif makes 4 Title by a Leafe of 
1000 Years ſealed and delivered at London, 
the Court preſumed an Entry, unleſs the 
contrary were ſhewn, 224, 225 
4. If a Man brings an Ejectment of a Rec- 
tory, Evidence that he took the Tikhea,will 
not maintain the Declaration. 225 
5: If a Man make a La d begin 2 Die 
datus, he cannot prove his Entry at the 
Day the Leaſe was made. 225 


1. If a Leſſee aflign or make a Leaſe to an- 
other, the ſecond Leſſee muſt prove the 
Poſſeſſion of the farſt, 230, 231 

2, The Truſtee of a Leaſe, Leſſor in Eject- 
ment, by his Deelaimer in Pais will — 


the Plaintiff s Title, 231 


3. In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or Con- 
tract made by himſelf, 2 I 

4 
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Iſſue. Pit 
4. A Parſon in Ejectment muſt prove Ad- 
miſſion, Inſtitution and Induction, his Sub- 
ſcribing the Articles, and Declaring a full 
and free Aſſent and Conſent to the Book 
of Common Prayer. Puge 231 
5. But after 10 or 20 Years Poſſeſſion the 
*Elergy ſhall not be put to the Proof of 
theſe Subſcriptions, for the long Poſſeſſion 
is a ber unkeſs the contrary” is 
peel 4 Gl 7 232 
6 Bur if the Parſon hwy Admiſſion, Inſti- 
tution and Induction, he need not ſhew any 
Right in his Patron on the Ejectment, 232 
7 The Oath of the Party in Chancery, that 
the Eftate is free from all Incumbrances, - 
is a Preſumption that the Settlement made 
before any ſuch Purchaſe or Mortgage is 
fraudulent; but then there muſt be a Fraud 
preſumed in the Party, ſo it muſt be left 
to the Jury, whether they 1 preſume a 
Fraud or Perjury, © 2232, 233 
8. If oo Not guilty pleaded the bade of the 
Plaintiff ſhew a eoffment, the Defendant 
may give Covin in Rabens, but not on 
Nient feoffa pas, 233 
. But if a Feöffe by: Covin oleads that he 
was ſeiſed at the Time of the Judgment 
by Virtue of a Feoffment, and the Creditor 
that he was not ſeiſed, on this Iſſue the \ 
Covin may be given in Evidence, 234 4 
10. If the Heir pleads Riens per deſcent, and 
gives a Feoffment in Evidence, the Plain- 
tiff may give Covin in Evidence, 234, 235 
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11 If Copies of Court Rolls be 3 to 
prove a cuſtomary Eſtate, the Enjoyment 


of _ Eſtate muſt be e Page 23 5 


j- A Nor guilty in Tropa $ nl. 
r. War Evidence may or may pot be'given 


on the Part of the Plaintiff, * 236 
2. Secondly, on the” Part of theiDefendkar, 
236 


3 If the Plaintiff aſſign the Treſpaſs in an 
Acre thus butted and Evidence 
of 3 in half that Acre ſufficient, 

at vig ven: wat We NS 2.36 

4. If- one Tenant in Evmmori bling Treſpaſs 
without the other, the Defendant muſt 

| + plead this in "Abatement, and cannot take 
Advantage of it on the General Hue, 

- otherwiſe in Ejectment. 237 

5. But if one brings the Action nt the 
other, he may take Advantage of this on 

9 the General Iſſue, 238 

6. In Treſpaſs for taking down a Pew, he 
the Pew-was fixed to a Pillar of the Church 
with a Nail is good Evidence, but not that 

it was fixed with a Chain. 238 


7 The Defendant cannot give a Licence, or 


Defect of Incloſures, in Evidence, 252,253 
g. That he came into the Plaintiff's Ground 
twto glean may be an but not given in 

Evidence, * „un 253 
9 The Defendant may by that he came 

into the Plaintiff's Ge to take his own 
HFHorſe, but cannot give it in Evidence, 253 
10. A Right to a Way may be pleaded, but 

not given in Evidence, 254 

11. In 


The TABLE, 


Iſſue. 
11. in Freſpal bor dhe Meſne Profit ws 
| Recovery in EjeQment, the Defendant 
cannot inſiſt on any Title that was. over- 
| — on the Ejectment, Page 255 
12. 72 
N gn bn 
— 


Virtue of a Warrant 
| rom a Juſtice of 2880 the 7 Cn 


4. may give 
eee 
2200 

15. In an Action againſt an — 

may give in Evidence, that — told the 


Plaintiff his Houſe was full, and chat he 
could not lodge him, and that notwith- 
ſtanding, the Plaintiff went in and lodged, 


25 


16. If the Recoverer bri Treſpaſs, 
the Judgment be reverſod by Writ of Er- 
wor, he may give this Matter in Evidence, 

and maintain his Declaration, 239 

17. In Treſpaſs, Evidence of t of 
Beaſt taken into the Land * 
dant, will maintain the Declaration, 239 

8. In Treſpaſs, Qu. Qauſ. &c. « aki Enermia 
ei intulit, 4 Matter that ariſes ex furpi 

cad, may be given in Evidence, as an In- 
2 2 to the Plaintiff®s Daughter, 240 

9. It a Man declare of Treſpaſs, in a certain 
"Cloſe butter, ſup. quodd. molend. in 278 
# 
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7. S. he — che Mills foil in \ 
the Tenure of J. S. Page 140 
20. In Tteſpaſs for dig a Hole in the 
Way, whereby his Horſe fell in, &c. the 
Plaintiff muſt prove the Way, atid that 
the Defendant dug the Hole, - 241 
21, If upon Evidence it falls out, the Treſ- 
paſs was done before che Action brought, 


it fuſfices, ' © e 
22. Ha Man be din; when it is 
declared he aſſumed, Proof of a Promiſe, 


at another Day, is good; but in Treſpaſs, 
Proot of his Death on the Day diſcharges 
the Action, 22 241, 242 
23. In an Action on the Cuſtom for ſafe Car- 
riage, Evidence of the Delivery, and Charge 
to carry them ſafe is good, without ſhewing 
whither; and if no Price be fer, it ſhall be | 
intended for the common: Price ; but if a | 
wana 3 be ſet out, that muſt | 
242 
* he e Degendent may il on Not | 
guilty in Freſpalh, by ng Title to the | 
d 242 
25. Qu. * making Title to the Profits 
| | WY 243 


g Not y in Trover. 

r. "Oy this Iſſoe, two Things ought to be 
proved, the Property and Converſion, 259 
2. In Trover againſt Huſband and Wife, the 
- proving the Goods in the Poſſeſſion =_ the 
. Wife is ſufficient, I 259 
3. — Goods be delivered by the Owner to 
A. to keep, and he converts them to his 

| own 
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01 n- U this is ſufficient Evidence of. 2 
... Trover, Page 260 


+ Or pawned, and the Deng tenders the 
| Money, and the Bailee refuſes to deliver 


| them, this is Evidence of a Trover, 260 


5. A Requeſt and Denial is Evidence of a 
Converſion, | 260, 261 
6, If Trover be for bare Money, a Requeſt 
and Denial is ſo ſtrong a Preſumption of 
Converſion, that nothing can be proved to 
the contrary; but if it be for Money in a 
Bag, it is not concluſive Evidence, 262 


7. Where the Defendant has a general Pro- 


perty, he may give it in Evidence on the 
General Iſſue, 263 


8. If the Nature of the Things be altered, 


this is good Evidence of a Converſion, 
but not of a Writ of Detinue, 264 
9. The Abuſe of a Horſe lent is no Evidence 
in Trover; but if a Man lends his Horſe 
to go to York, and he goes to Carliſle, this 
Evidence will maintain Trover. 265 


10. If an unjuſt Taking of Goods be pro- 


ved, this is good Proof of a Converſion, 
though there be no Proof of a Demand 
and Refuſal, 266 


11. In * the Plaintiff muſt prove Pro- 


perty, but not in Treſpaſs, 268 


Nos guiliy in criminal Matters. 
1. If the Indictment be of Felony: at one 
Day, and the Evidence of Felony at ano- 
ther, yet the Jury may find generally a- 
gainſt the Priſoner; but if they give a ge- 
neral Verdict, the Party may falſify, 268 
2. 
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Iſſue. . n. 
2. If the Indictment lay the Felony at one 
Place, and the Evidence proves the Fact 

will maintain the Indiftment, Page 269 
g- On an Indictment of Murder Self-defence 
ſhould de given in Evidence, and not 
pleaded, becauſe nothing can juſtify a pri- 

vate Man's killing another. - 270 
4. If a Man be indicted of poiſoning, Evi- 

dence of ſtabbing does not maintain the 

Inditment, | 32 270 
6 Indictment that A. gave the mortal Blow, 

and that B. and C. and D. were preſent and 

ahetting, the Evidence that F. gave the 
mortal Blow, and that C. and D. were pre- 

ſent and abetting, maintains the Indictment, 

I 

6. But if two are indicted as Principals, x 4 

the. Evidence proves one Acceſſary, he 

muſt be diſcharged, _. | 271 
7. If a Woman were indicted for killing her 

Baſtard, formerly the Evidence ought to 

have been, that ſhe actually killed it; but 

now by the 21 Fac. 1, c. 27. the very 

Endeavouring to conceal the Death is Evi- 

dence of Murder, unleſs ſhe contradict it 

by another Proof, and prove at leaft by 
one Witneſs, that the Child was ſtill- born, 
| 271, 272 
8. If a Man be indicted on the 1 Fac. 1. c. 8. 
and the Evidence is, that the Deceaſed 
ſtruck firſt, this will maintain an Indict- 

ment for Manſlaughter, 272 
9. Indictment for Murder, if it be proved 
the Words aroſe on a Provocation, the 

2 . Jury 
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Illue. HE 
jury may find him guilty of Manllaugh- 
ten Page 272 


10. Indictment for Murder ex td, and 
the Evidence is of killing without Provo- 
cation, or an Officer, or that the Party was 

committing an unlawful Act, this is Proof 
of Murder, for in this Cafe the Law im- 
Plies the Circumſtance of Malice 27 3 


Nullum fecit Vatumn. hy 

1. The Defendant cannot give in Evidence 
that the Houſes were. repaired, and the 
Waſte ſet right before the Action brought, 
or Licence to cut down Trees, 273, 274 
2. But the Defendant may give in Evidence, 
that the Houſe was ruinous at the Time of 
the Leaſe made, that it fell by the Wind, 
or by Tempeſt, or was burnt by accident, 


274 
3. If the Defendant cut Timber, and lay it 


out in Repairs, he muſt this, and 
cannot give it in Evidence, 274, 275 
Null tiel Tort nul Diſſeifin. 


1. A Man cannot give a Releaſe after the 
Diſſeiſin in Evidence, but muſt plead it, 
but he may give a Releaſe before the D:/- 
ſeifin in Evidence, 273, 276 
| Proof of the Tſſue on whom. 
1. Where the General Iſſue is in the Nega- 
tive, the Plaintiff muſt begin with his 
Proofs, becauſe the Defendant cannot 
prove the Negative, 147, 148 
2. But where the Law ſuppoſes the Matter 
contained in the Iſſue, there the oppoſite 
I Party 
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Party muſt be put to the Proof, though it 
be a Negative, as in the Iſſue, Ne ungues 
Page 148 


| accouple, IT | 
3. Ina Writ of Right, the Evidence muſt be- 


gin from the Tenant. 1349 


Judgment. See Averment. Executoz, 
&c. 1. Execution. Copp, 9. Pap⸗ 
ment, 3. Gerdick, 17. CUitneſs, 14. 
Urit, Se hs 


- Jury, Sce Exemplification, 3. Feoff. 


ment, 5, 6. Deeds, 11. Executoz, 
&c. 2. Non eſt fact. under Iſſue, 21, 22. 


"King. Seal. | 


1. The Jury are the only Judges of the Fact, 
and are to make the Deductions and Con- 
cluſions. from the Evidence, 18g 

2. But the Court cannot make any Deductions 
and Concluſions as to the Truth of the 
Fact, unleſs they flow neceſſarily and de- 
monſtratively from the Evidence the Jury 
have ſtated, - | 185, 186 


Juſtice of the Peace. See Nor guilty in 


Treſpaſs, under Iſſue, 12. Dath. Mar- 
rant. | wo 
Juſtſfication, See Net . guilty in criminal 
Matters, under Iſſue, 3. Aſſault, under 
Treſpaſs, 1. Warrant, 1. 


8 
King. See Cozu, 15. Evidence, 9. Sta ⸗ 
tutes, I2, 19. Trover, 3. Gerdick, 18. 
1. The King may withdraw a Juror, which 
is in Nature of the Nonſuit of the Subject, 


37» 38 
2 2 as 4 
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db M . 


Lats ea er. See Nil No 55 * Wie 
2 „ W aun, undder 2. 
Summons. 2 1? 


1. A Man cannot wage | his Law again an 
Infant, 

2. Or where he is charged as Reeves: * Me. 

| ney being paid to him to pay the Plaigtiff, 


3. On Debt for Rent on a Leite for Years, = 
tie Defendant cannot wage his Law. oy; 
4. Nor in an Action uf -Deceit-or Treſpaſs, 
nor if Defendant be attainted, or-outlawed 

in an Action that charged Sim with: De- 
ceit or Injury, 278, 279 
5. Law Wager lies on a Debt i aden 
tract, but not on an Aunpfer, 12,183 


Leaſe. See Not guiltyin EjeIment, Nil debet, 
under Iſſue. Law Ua ger, 3. Date, 
4. Feoffmeut, 2. Rent. Aoid, &c. 4. 
1. A Demiſe may be without Deed, | 86 
2. Where a Leaſe is made from zhe Date, or 


from thenctforth, the Intereſt paſſes im- 


mediately, otherwiſe from the Day of the 
Date, 1 I2x8 
3A Leaſe of one Cotnmencement cannot 
de proved by a Leaſe of another; but 
where a Man alledges a Leaſe to anſwer 
ſome ſpecial Purpoſe, and the Jury find 
a Leafe of another Commencement, yet if 
the Leafe be ſufficient to anſwer that Pur- 
ſe, he ſhall prevail, 21138, 219 

f I make 'a Leaſe, and quit Poſſeſſion, 

* though the Leſſee never enters, I may 
charge 


I, 
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charge bim in Debt for Rent; ſo if be 
enters and aſſigns ta another; but I can 
never charge him with Waſte done after 


the Aſſignment, Page 281 
5. See the Law as to Hen Warning, 7 * 


2 
4, 
Lettors Pate eds. r . 


Libel. See Examination. 
Licence, See Nullum fecit vaſtum, under 
Iſſue, 1. Evidence, 9. Net guilly in 
Th , under Iſue, 7. 
tvery. See under Feoffment. 
Lungtick. See under Ideot. 
London, Sce Witneſs, 23 3 


Mansz. Ser Fu. em, 3. Gvt- 
1, Whether 2 Manor be Antient Demeſne or 


not, is to be tried by Domeſday . 
from the g r o the Court, 


Marriage. Kee Aion on the Ca 2 * 
* Indickment. Aerdick, 
nets, 34. 

Mater and Servant. See Acceptance, . 

chant. Ss Ne Jet re, & 
e au aſſumpſit in 7a, c. 

Perglk iſſue, 2. Bills of Exchange, 2. 
Credit. Exchange, Notes, 2: 

| Boney. See Not guilty in Trover, under 


Iffue, 
See "Witneſs 16. 
Worgage. 23 Murder, 


OE EB LY 
Murder, Banflaughter. See Not guil 


in criminal Matters, under Iſſue, 3, 4, 5» 


* 


7⁵ 8, 9, 10. 
. Negative. 
Monſuit. Sec Binge. 
Notary, See Proteſt, under ls of Ex- 
change, 4. 
Wc 
1. Compariſon of Hands is ſufficient Evi- 
dence of Notes, © "Page 112 
2. Notes are either Merchants, or that paſs 
between Party and Party, 113 
Notice. See Leaſe, 35. 
O. 


55 3. „ 
1. An Oath of Debt before a Juſtice of Peace 


is good Conſideration for a Promiſe to pay, 
but it is not ſuch an Oath as the Law will' 
puniſh for Perjury, a 68 


Outlaw. See Cozn, 15. Witneſs, 44. 
Oper, See Bond, 3. Non ef fact. under 
24 9 6 Iue, 21. 4 


IF Rad: 
Pardon. See Witneſs, 39, 40, 41. 
Pariſh. Sce Witneſs, 21. 
Parſon, See Not guilty in Ejefment, under 
Ifiue. The Title, &c. under Iſſue, 4, 5, 6. 
Partners. See Non aſſumꝑſit, under Iſſue, 5. 
Parties. See Profert, under Deeds, 2. 


? 


. 
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Payment, See Solvit ad diem & Nil debet, 
under Iſſue, 10. _ Law lager, 2. 
reſumption, 7. e 
1. Where I am bound to pay a Sum of Mo- 
"ney to two, Payment to either is ſufficient, 
2. When a Payment to a Scrivener is good, 
| n 174, | 
3. Where a Man gets Judgment, — 79 
to his Attorney is good, | FITS 
4. Condition to pay to the Obligee, and the 
Pariſhioners of D. Payment to the Obligee 
and two of the Pariſhioners is good, 174 
5. Payment to the Deputy good, 174 
6. The Debtor is to appoint the Manner of 
Payment, 1 | 177, 178 


Pawn, See Not guilty in Trover, under 
Ille, 4- 
Penalty. See Statutes, 4. 


Perjurp. See Path. Anſwer, 4, 5, 6. 
Depoſitions in what Caſe, &c. under Court 
ok Chancery, 11. Trial, 6. Witneſs, 
13, 29, 41, 42. | 

1. A Witneſs in Chancery may be proſecuted 

for Petjury, either at Common Law or up- 


on the Statue,, 66, 67. 
2. But in the Eccleſiaſtical or County Court 
at Common Law only, 67 


3. Perjury may be puniſhed at Common Law 
in any Court that has Authority; but an 


Oath coram non Fudice is conſidered as no 
Oath, 67 


Pew, See Not guilty in Treſpaſs, under 
J | 
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| . See Mltn 38. 4 
Pute oo Felony. 8 in etimi· 
nal Matters, — 2 


Plea. See Ifſue. Profert, undef Deeds, | 
ho 7a Ii 1.2: Feoffment, 25 2 Aver⸗ 
ment. Executoz, &c. 1, 2. Recos, 4. 
Stkätutes, 4, 5, 6, 7, 8, 9, 10. A fault, 
under Treſpaſs, 2. 

1. Why the Law will not allow double Pleas, 

Page 150 

2. Where' one Action i is a good Plea to bar 

another, _ 266, 267 


Pope. See Evidence, 8, 9. | 
| Dots. 
1. What! is done in or out of the Ports is 


evidenced by a Survey of the King's Port 
in the Exchequer, ON 78 


Polſon. See Not guilty in criminal Matters, 
under Iſſue, 4. : 
Polſeſſidit, - See The Titt, &c. undet Net 
Oel in Ejeftment, under Allie, 1, 5. 
eeds, 7, 12, 15. Feoffment, 6 
Pꝛeſumption, 3. | 


Preſcription. See Evidence, 10. Gantz: 


Preſummptſon. See Baron, &c. 2, 4, 4. 
Entry, 1. Feoffment, 6. Deeds, 1, 
16. Eöldence, 8. des Entry 3. 2 
Title, &c. a e in 2 * Br, un- 

der Jule, 5 ret Nat guilty in Trover, under 


Iſſue, 6. nefs, 10. 
1. In an antient Recovery the Preſcription is 


in Favour of the Recoverer that the Tthant 


to the Præcipe was ſriſed, 27, 28 
Seine! * 2. Te- 
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on Olek 
2. Tenant fo Life, the Komalsder in Fee, he 


in Resa ſuffers 2 Recovery with ſin- 
gle Voucher, if the Recovery is antient, 


Surrender will be preſumed, not if modern, 


3. If 115 Perſon, to wit = ils. es og 
was made, has been in Poſſeſſion of the 
Lands contained. .in the Deed,. ſuch Poſ- 
ſeſſion ſhall be preſumed to be under the 
* antient Deed, unleſs the a proved, 

| 6 
4. Preſumptions what, 159, io 

* Are two- fold, violent or probable, 160 

6. Violent Preſumptioni is when Circumſtances 
are proved that neceſſarily attend the Fact, 

1 160 

7. If a Man gives aRe t for the laſt Rent, 
the former is preſumed to be paid, eſpe- 
. cially if .it be in full of all Demands; and 
if it be under Hand and Seal, the Pre- 

| ſumption is ſo violent, that the Law ad- 

mits of no Proof to the contrary, 160, 161 


ncipal and Accefſary. See Nor gui! 
Pu ; eons Matters, 3 ue. £ * 


1. All are Principals in Treſpaſs and Trea- 
| Jon, but there are Atceſſaries in Felony, 


2454, 245, 271 
Pues. See Profert, under Deeds, 2. 
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The Nature of it. 147 
- 20bate, See under (Ul. 


1 2ofert. See undes Deeds. 
Pꝛohi⸗ 
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Mobibitſon. See under Writs, My 
ade. See under Alon. 


Novilo. Cee MY 8. 


Quantum mu See under fue. 


Rape. See - Witneſs, + 


Receiver. See Fa Wager. ». 
Recital, See Deeds, I 4+ 


Raſure. Seo Deeds cancelled, — Deeds. 


Recowds. See Copy, I, 2, 3,6 2 Profs, 
51 


under Deeds, 11. Mltne 


1. Records what, 


THe Page 6 
2. Are Authority beyond all Contradiction. 


7 

3. Why neceſſary to be lodged in a certain 
Place, 7 
4. Where the Record is pleaded jt muſt be 
tried on the Iſſue Nul tiel Record, and it 


muſt be brought /ub pede Sigilli, 26 


5. But where the Iſſue is upon à Fact, a 


Copy of the Record may be given in Evi - 
dence to ſupport the Fact, 26 
6. Where the Record 1s Inducement, and 
not the Giſt of the Action, it muſt be 
given in Evidence, 27 
7. Why the Proceedings in Chancery and the 
Rolls of the Court are not Records, 48 


Recovery Common. See - Preſumption, 
75 2. Aold, & uo 1 
2 I. 4 


The T AB LE. 


1. In an antient Recovery you need not 
prove any Seiſin in the Tenant to the Præ- 
cipe, but muſt in a modern, Page 27 

2. Tenant for Life, Remainder in Tail, if 
they join in a Recovery with fingle Voucher, 
that will not bar the Tail, but if they come 

in as Vouchees in the double Voucher, he 
in Remainder will be barr' d, 28 


Reto. See Entry, under Not guilty in 
Ejettment, under Jſſue, 4. 


Begtlſter. See Jidſ#ment, 
I, The Regiſter or a Copy good Evidence, 


76 

2. The Original of the Regiſter, 76, 77 
| | Relation. 

Relation being the Act of Law, ſhall do no 

Man an Injury, 220, 239 


Belations. See Witneſs, 30. 
Releaſe, See Nu! tiel Tort, &c. under 


Iffue, 1. Nil debet, under Iſſue, 10. 
Profert, under Deeds, 8 
Remainder. See under Eſtate. 


Rent. See Law | Wager, g. Peeſump- 


1. If the Leſſor _— into Part the whole 
Rent is ſuſpended, and ſhall not be ap- 


portioned, 283 
ei If a Stranger evi the Leſſee of Part, the 
Rent muſt be apportioned. 283 


3. On the Plea of Rien, Arrear or Levy per 
Diſtreſs, Ne ungue ſeifie is not good Evi- 
dence, 284 


Rever- 
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Rene nen. Ser Herdick, 10, 11, 16. 
ne Ses under r Blll. 


8. | 
1  Satisfaitton. See Debt. 
- .Seire facias. Ses under Iirit. 
Scrivener. See Payment, 2. 


Seal. See Deeds cancelled, under Deeds, 
6, 7, 8, 9, 10. Non «ft fat. 7. G0 
13, 14, 17. Ex fication, 2. Copy, 
3» 4» 5- 

1. Why Things under Seal 7 to be deli- 
vered to, — carried off by the Jury, but 
not ſworn Copies or other Writings, Page 

wa 

2. The Invention of Sans.” LY ”, 80 

3. Seals of publick Credit are full Evidence 

in themſelves, but Seals of private Credit 
are no Evidence but by an Oath concur- 
ring to their Credibility, 19, 20 

4. No Man ſhall be allowed to contradict 
what appears under his Hand and Seal, 

176, 177 


Seilin, See Recovery Common. 
Sentence. See Court Spiritual, 1. 
Sheriff, . See Statutes, 10. Writ, 2. 


Statutes, See Hold, Kc. 1, 2. Wit- 


122 


n nels, 24+ 
1. Acts of Parliament what, 98810 
2. Either general or private, 10, 44 


3. Why on general Acts the printed Statute 
is Evidence, but on private not, but they 
muſt be proved by a Copy, 10, 11, 12 
4. Qu. If an Information or Action is brought 
on 
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eg. 
a $tarute, NOS. 


Statute that exempts or diſcharges the De- 

fendant from the it ought to be 

pleadled and cannot de Sven in Evidence 
en the Generel Ide, T 21 32 PII 

0 A ſaving Froviſo in ary Act m be 
given in Evidence if it is Matter of Fact, 
but malt bo ee e e a Point of 

D Fits 

6. * AR is taken notice of by the 

Judges or Jury wichous being pleaded, but 

not à particular Act. Am 4s 

7. But a private Act, mag de given in 
Evidence, if & relates to * . 

not pleaded, 
8. But both publick and polite Navotis rack 

| be pleaded, where they make void * 
Solemnities, 

9. So the Stat. of Eliz. touchi 3 
Contracts, though a general Law, muſt 
de pleaded, and cannot be Veen in * 
dence, 

10. And che 43 6. chop. 10. of Sheriffs 
11. . Why i in an Attaint a particular Act can- 

not be given in Evidence, that was not 

given to the Petit Jury, bur a general Act 


may, F 
12. A Law which concerns the King, or all 
the Lords, is a general Law, 239 "66 


13. A Law that concerns the Nn 
Lords is private, 

14. What relates to all Officers is => 

to — Officers, particular, 47 


15, What 


Statutes. 

5. What relates to all Spiritual Pete or 

all Trades, is general; ce _ Set, or Kind 

of Trades, particular, Page 47 

16. A Law: —— to ** 8 or 

- Pariſhes is ſpecial; but though the Matter 

| be never ſo ſpecial, if it relates equally to 

all, tis a general Law. 47 

; 13 Star, of Winton. See Clitnſs, 20. 

18. 3 fl. 7. againſt Stealing Yong See 

21 - Witneſs, ret. 3 

: 19. iſt William 35 Ce 8. | Wimuſſes Oath 3 

mitted againſt the King in Treaſon.) See 

Witnels, 61, 62. „IRI \ 

20. Statute for amending of the Ln,” See 

Solvit ad diem, under Jſſue 

21. Statute of Jeofails. See Acue, «. 

22. 21 Fac. 1. c. 16. of Limitations of Ac- 

tions. See Non aſſump. infra, Se. under 
Iſſue, ' 

23. Statute of Merton. See Com, * 

24. 7 Jac. 1. c. 5. See Not guilty in Treſ- 
paſs, under Iſſue, 12. 

25. 21 Fac. 1. c 27. againſt Murder of Ba- 
ſtards. See Not guilty in criminal Matters, 
_— Iſſue, 5 
6. 1 Fac. 1. . 8. of Stabbing. See Net 
233 in criminal Matters, under Iſſue, 8. 

27. 18 Eliz. c. 3. of Baſtards. See Ullt⸗ 


nels, 55. 


Summons. See Witneſs, 52. 
1. If a Summons is not proved by two Wit- 
neſſes, the Defendant may wage his Law 
of Non-ſummons, | 154 


Surrender. See Poeſumption, 2. Copy: 
old. 
Survep. 
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Survey, See Evidence, 1, 122 
Suſpenſion. See Nil debet, under Iſſue, 
| | 6. Bent, . 63. 2220 


| 17 T. 111 9 a a 
Tenure. See Boundaries, | 


Fn eee 
Why reckoned but one Day, Page 93 


Eimber. See Nullum fecit Vaſun, under 


Time. See Felony. Not guilt in criminal 
Matters, under Iſſue, t. 
Title, See Ejeckment. The Nile, &c. un- 
der Nor guilty in Efeciment, under Iſſue. 


Treaſon. See under Pꝛincipal, &c. 
CUlitneſs, 31, 54, 61, 62. 

1. The Wife is not bound to diſcover Trea- 
fon of her Huſband, but the Son is of the 
Father, | 136 

2 Toxt. 

1. When the Action is upon a Tort, one 
may be found Guilty, and the reſt acquit- 
ted; but when upon a Contract, all or 
none muſt be found Debtors, 258 


_ Treſpaſs. See Law Mager. Not guilty 
in Treſpaſs, under Iſſue. Pꝛincipal, &c. 
Not guilty in Trover, under Iſſue, 11. 

- Trover, &c. 4. Uerdif, 3. Witneſs, 
38. CUrit, 2. | 


Aſſault and Battery. See Witneſs, 12. 
1. Treſpaſs of Aſſault and Wounding, the 
Defendant pleads Non cul. as to the Vi & 
_ armis, and as to the Aſſault he juſtifies by 
a Molliter manus impoſuit; the — 
hal 
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Treſpals. .*- 
* „all- be ark aned pe WET Is; bid 
been to the: then that might 
have been firſt tried, Page 255 


2. The Defendant ought to plead Son Aſſault, 
and cane [ive it in Evidener, 256 
3. That the Plaintiff bent his Fiſt at a or 
that he laid bis: Hand to. his Sword. is 
Prodf of an Affault, © 256 


* But if be did ſo with this Declaration, 
that were it not Ashes Time, he would 


tell the \Plaingff mare et bis ad e 
no Affault, 

5. If a Man 7 avorher with his Elbe 
in eatneſt fcourſe, * tis do Alſaule, 256 


Trial, - Ser | Arfeer, under Court -of 
Chancery, 9 | 
1. The Original of all Trab, 6 
5 2. Ne double Trial by the Common Law, 
| hs 
3: When you give in Evidence any dine 
at a former Trial, it muſt be between WP 


ſame Parties 

4. What a Man himſelf that is Uriag fad 

in Diſcourſe may, but what he has Tworn 

at ane Trial, cannot be given in Evidence 
aàt another Trial to > © him ; but if 

——" different from what he ſwore at the 

+ other, 'tis good Evidence as to bis Dif- 


tren, Wy 69, 70 
See Evidence 15, 16. 1 
3 If the India ment be given in Evidence 


for the Priſoner, and the Oath of a Per- 
{fon deceaſed, the Account of that Oath 
mut be upon Oatb, 70 

N 6 On 
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6. 2 an Information of Petjury o @ Prial 


ment, one was produced to prove 
ay ade rs rh what a Perſon de- 

eme Trial ts Eject- 
e Page 70, 71 


Trover and Converſion. fee Not guilty 
in Trover, under ue. n 

1. H a Nan takes my Horſe and rides him, 

I may have an Action of Trover, though 

he tedeliver him, | "263 
4 Goods delivered to a common Carrier 

ſtolen, I cannot maintain Trover ; but an 


Action on the Cuſtom of England, 263, 


2 If the King's Purviyor tdbite: Beds this fs 
no Converſion to his Vie, but to the 


King 8, * _ - 264 
4 If a Man e Treſpaſs, he cannot 
bring Trover; but if Judgment is given 

Againſt him in Treſpaſs, be may afterwards 

maintain nc No 2 


T Hodus. See W. deer, undet Il 
Not guilty in Zjeliment, under Jl 


Uerdi, 16. Witnels, "* 51% 


Qerdit, See Non 44 12 — Iſle, 225 


1. If a Verdict be had on the ſame Point, 
and between the ſame Parties, it ma = 
given in Evidence, though the Tri 
not had for the ſame Lands, 4 

A a 3 Why 
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-- Qerdi#.. 1 + Fer 10 11 e 80 9 
2. Why one not party to the Trial: ought 
not to be bound by the Verdict, Page: 30 
3: When a Verdict in an Ejectment of Treſ- 
5 is founded only on the Party?s.-own 
th, it may not be given in Evidence on an 
Action brought for the ſame Treſpaſa but 
when it is founded on other Evidence, be- 
ſides the Party's own Oath, it may, 30, 31 
4. In an Appeal, the Verdict on the Indict- 
ment, and what a Perſon deceaſed ſwore 
at the Trial, cannot be given in Evidence, 


5. Why a Verdict in a criminal Caſe oe 
be given in Evidence in a civil one, 32, 33 
6. If a Verdict be given in Evidence 
the Defendant on the ſame Point, though 
another Party were Plaintiff; yet in ſome 
- - Caſes it may be good. - 33. 
| 7 In an Ejectment againſt ſeveral, the Ver- 
dict againſt one cannot be given in Evi- 
dence againſt the reſt, 33 
8. But if a Man convicted of having two 
Wives dies, and the ſecond Wife claims 
Dover, the Verdict cannot be given in 
Evidence; but the Queſtion being, whe- 
ther the Marriage be lawful or not, the 
Writ muſt go to the Biſhop; but the Ver- 
dict may be made an Exhibit in the _ 
before the Biſhop, * 
9. Nobody can take Benefit by a Verdi 3 
” not been prejudiced by it had it gone 
- + contrary, -': R > 11 5 
10. If a Termor for Years recovers againſt 
- B. the Reverſioner may give this Verdict 
in Evidence,  * 101 644 304 34 
11. Te- 


FF... * 
* 
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- Qordie, 


11. Tenant for Life; the Reverianer.k in Fe ee, 


B. brings an Ejectment againſt Tenant for 
Life, and a Verdict is given againſt B. 
Qu. if the Remainder Man may give this 
in Evidence againſt B. Page 34, 35 


b 12. But a Perſon that has no Prejudice by 


a Verdict, cannot give it in Evidence, tho 
Title turns on the ſame Point, 335 


13. 3. If A. prefers a Bill againſt B. and F. 


"againſt C. and A. for the ſame atter, and 
a Trial is directed, the Depoſitions in the 
Cauſe between 4. and B. cannot be given 
in Evidence, 35 
14. A. Leſſee of B. brings an Ejectment 
againſt D. and the Verdict goes for the 
Defendant, this is Evidence againſt B. 35, 
36 


15. But a Verdict agaicſt Tenant for Life” is 
no Evidence againſt the Reverſioner, 36 
16. Qu. whether an antient Verdict in Prohi- 
bition, where the Cuſtom of Tithing is 
ſer out, is Evidence againſt another Pa- 
riſhioner not Party to the Verdict, nor 
had the Lands in Queſtion, 36 
17. If a Verdict be given againſt J. S. and then 
Judgment were arreſted, and then J. S. aliens 
to F. N. Qu. if this Verdict may be given 
in Evidence againſt J. N. 
18. In an Information, if the King withdraw 
A Juror, on a ſecond Information you can- 
not give in Evidence that the Jury were 
agreed on their Verdict, but you may 
| againſt the Alienee of the Crown, 37, 38 
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Uoid and Uoidable,/ See Nov off fag. 

under Tlie, 12, 14. Deeds cancelled, under 
Deeds, 275 3» 45 5» 97 10. Statutes, 8. 

1. Acts of Parliament that make void any 

Solemnities, do not make them mere Nul- 

lities, but only voidable by the pre- 

judiced, Page 43, 44 

2. So a Fine is made void by Weſtminſter 2. 

c. 1. and a Recovery by Wife with ſe⸗ 


cond Huſband by 11 H. 7. yet are coh- 


ſtrued to be only voidable, 45 
3. The Contract of an Infant is, not void, 
but voidable, | 18 6 


4. A Wife may make a Leaſe of her own 
71 and this is only voidable; but if 


the do it by Attorney the Leafe is void, 
211 


Qoluntary See. Fraudulent Settlemeiit, un- 
der Fraud, &c. | 


Uury, See Statutes, 9. Witneſs, 13. 


* vg 
lager. See under Law Maget. 


_ Warrant, See Writ, 29 3 | 

t. A Stranger is not bound to * the 
Warrant of a Juſtice of Peace, but an Of- 
ficer only; but he may juſtify as Servant 
to the Juſtice, 257 
2. A Conſtable is not compellable to execute 
a Warrant out of his own Liberty ; but he 
may execute any Warrant where the Juſtice 


has Commiſſion, _ 327 J B57. 
Warranty, See Non aſſumpfit, under 
Ine, 


7 
aſte. 
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. Sec * eur 


wa and 8 See Copy, 13 


opyhold. Court Spiritual, 3. 
Tags 1 — CU, &c. 2. "Withils, | 155 


1. If a Man deviſe Lands by Force of the 
Statute of Wills, or by Cuſtom, the Pro- 
bate of the Will cannot be giyen in Evi- 


dence, | 2, 73 
2. The Way of authenticating wile = the 
Civil and Feudal Law, 71, 72 

3 The Ledger is Evidence to fats Bide 
ther between Father and San by the Fa- 
r's Will, but not the Copy of it, 73 


4 A Will that has partly the Form of a will, 
and partly of a Deed, may be given in 
Evidence as a Will, 75 
5. If one Witneſs prove that the other two 
* there preſent, and ſigned the Will 
with him, this is good Proof according to 


the Statute, 105 


Probate. 

I, The Probate under Seal is good Evidence 
as to the perſonal Eſtate, 73 

2, But where a Perſon in Ejectment woul 
| 1 the Relation of Father and Son by 
is Father's Will, he muſt have the origt- 
nal Will, and not the Probate only, . 73 
3. The adverſe Party may give in Evidence 
that the Probate. was forged, or obtained 


by Surpriſe, 75 
A a 3 Witneſs. 
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elittieſs. See Trial;. 8. ca, 

&c. 1, 3. Summons. Examinations 

befoze a Cozoner. Commiſſion. --- 
ſwer, under Court of Chancery, 

1. Perſons are excluded from Arteſtation for 

want of Integrity and Diſcernment, Page 

0/7 £382, 

2. Witneſſes intereſted, Perſons ſtigmatized, 

Infidels and Excommunicate, are excluded 

for want of Integrity. 121, 142, 143; 

©, 144» 145» 146 

No Man can de a Witneſs for himſelf, 

bur he. Is the belt. Wizacſs againſt bimſelf, 


4 82 

4. A mak Truft does not exclude a Man 
from being a Witneſs, 122, 123 
5. A Guardian i in Joe may be fworn for 
yet Ward, = 22 
6. If an Infant brings an Adtion by Guardian 
he cannot be a Witneſs, | 123 


7. An Executor is a good Evidence in a 
Cauſe relating to a Will, where he is not 
a reſiduary Legatee, | 

8. Neither the Truſtee nor Ceſftui que 75 ruſt of of 
a Freehold is a good Witneſs to prove the 


Title, 122, 124 
9. Tenant at Will may prove Livery of Seiſin 
in the Leſſor, 8 


10. A Scire fatias to avoid a Patent, it is no 
— ood Exception to a Witneſs that he is 
eputy to the Perſon who would avoid it, 
becauſe the Scire facias being in the King's 
Name, it cannot be preſumed contrary 1 to 
the Record that the Intereſt is in. another, 
124, 125 


11. It 
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Witneſs. | 


x1. It is no good 
that he has Common per cauſe de vicinage or 

Shack in the Lands. in Queſtion, Page 12 5 

12. In all publick Proſecutions the Party in- 

2 jured may be a Witneſs where there is no 
1 Advantage to himſelf, as on an In- 


ormation of Aſſault and Battery, 126 


13. But if there ariſe any private Advantage 


to the proſecutor, he cannot be a Witneſs, 


as on an Information of Forgery, or on the 
+ Statute of Uſury and Perjury, - 126, 127 
14. In an Information of a Cheat for obtain- 
ing a Judgment, the Wife of the Party 
againſt whom the Judgment was obtained, 
and the Party impoſed on was allowed to 
be Evidence, 127 
15. If the Obligee deviſes the Debt to the 
Obligor, and the Executor delivers up the 
Bond cancelled, the Obligor is a good Wit- 
neſs to prove Teſtator compos, 128 
16. But the Mortgagor in ſuch a Caſe would 
not, though the Mortgage Deed was can- 
celled, 128 
17. If che Men of one County, City, Hun- 
dred, Town, Corporation or Pariſh, are 
Evidence as to the Rights of ſuch Town, 
128, 129 
18. On an Indictment for not repairing a 
Bridge, the Men of the County are Evi- 
dence whether it be in repair or not, 129 
19. But not in a Caſe relating to the Bounds 
of a County carried on at a County Charge, 


129 
Aaz 20, If 


Exception to a Wives 


A 
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Witneſs. 
20. If the Hundred be ſurg. on the 82 
ef Enten, none of the Figndeed can' be 

- 8 Witnelſs,. Page 129 
21. The Inhabitants of a Pariſh cannot be 
© Witneſſes in relation to Commons ar the 
- Made decimandi, 129 
22. The Inhabitants or Froemen of A Corpo- 
1 are Wirneſſes to a Thing relating t 
the Publick,: where their private Forane 
is not concerned, 180 
23. In an Action on the Caſe by * Mayor, 
Sc. concerning the Water-Bailage, a Free- 
man of London may be a Witneſs, 130 
24. Where a Statute Law would receive no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed, 181 
25. Qu. If this Rule will extend to Bye- 
Laws, 132 
26. The Plaintiff or Defendant cannot regu- 
larly be a Witneſs in their own Cauſe, but 
one arbitrarily made a Defendant is a good 
Witneſs, 133, 134 
27. The Court will not allow the Evidence 
of a Witneſs who has Part of the Lands, 
and ſells after he is ſummoned or had 
Notice of the Trial, +383 
28. In an Action of Treſpaſs againſt two, 
when one may be a Witneſs for the other, 
134 

29. Informations of Perjury againſt A. B. 
and C. on their Depoſitions in Chancery 
to the ſame Point; on the Trial of A. B. 
and C. may be Witneſſes, 135 


30. The 


— 


143 
42. If a Perſon guilty of thoſe Crimes by 
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30. The Huſband and Wife cannot be Wit- 
"  n&fſes for or againſt each other; but no 
. -6ther Relation is excluded, Page 195, 136 
31, In High Treaſon che Wife may be a 
- -- Witneſs againſt her Huſband, © 136 
32. Qu. In caſe of a Rape, 137 
33. A Wife de fatto may be an Evidence 


J.. 1 137 
34. Wife Witneſs to prove Goods deli 


yered 
on her Huſband's Credit, 197 in Notes. 
35: Declaration of Wife Evidence againſt her 
Huſband in a Cauſe for nurſing a Child, 
| 137 m Notes. 
36. Wife Evidence againſt her Huſband on 
an Indictment for affaulting her, 137 in 
Ane | oles. 
37. A. marries B. and after with C. an Hei- 
reſs, and by her has Iſſue D. on Queſtion 
between D. and the collateral Heir of C. 
Qu. if B. is a good Witneſs to prove ſhe 
was married to A. 137, 138 
38. An Atrorney, Counſel or Solicitor, may 
be examined to what he knew before 
his Retainer, not to any thing imparted 
to him after, ä 138, 139 
39. One a Party to the Crime may be Wit- 
neſs, though it leſſens his Credit, 139 
40. What Crimes ſo blemiſh the Reputation, 
as to render a Man unfit to be a Witneſs, 
| 142, 143, 144 
41. In what Caſes one ſet on the Pillory may 
be a Witneſs, in what not, | 


which 
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Witneſs. 
which Credit is loſt, is pardoned, he * 
be a Witneſs, | Page 144 
Qu. the Difference between the gs 
and a Statute Pardon, 
44. If the King pardons one tried for Per 
ury at the Common Law, he may 
+ a Witneſs ; but not if n on the 
Statute, 44, 145 
45. An Indictment of Perjury, and a Ferdi 
but no Judgment, the Traverſer may be a 


Witneſs, ä 145 
46. Jews may be Witneſſes by our, though 
not by Civil Law., I45, 146 


47. Perſons outlawed may be Witneſſes, 146 
48. Ideots, Madmen and Children are ex- 
_ cluded from Teſtimony, 146, 147 
49. There is no Time fixed, wherein Chil- 
dtren are to be excluded, but the Senſe of 
their Evidence is to appear from the Que- 
ſtions propounded to them, 147 
50. A Witneſs produced muſt firſt be exa- 
mined on the Part of the Producer, and 
then the other Side may examine him, 149 
51. The Oath of one Witneſs is good, 150 
32. What will ſet aſide his Credit, 150 
33. What will render his Teſtimony doubt- 
„ ©. 150, I51 
54. Of the Credibility of two Witneſſes, 
where they agree in every Circumſtance, 
and where they diſagree in Circumſtances, 
153, 154 
55. Full Evidence of two Witneſſes is neceſ- 
ſary, where the Trial is by Witneſſes only, 
as in caſe of a Summons in a real Action; 
I in 
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in Chancery to contradict an Anſwer; and 
to every overt Act of Treaſon, Page 154, 


I 
; 56. Two Witneſſes were required in 8 0 
Hereſy, ' 156, 156 


57. In Treaſon for counterfeiting the King's 
Coin, one Witneſs is ſufficient, 156 
58. On the 18th of Elz. the Mother only — 

a Baſtard is allowed Evidence of the re- 
puted Father, though 4 the Trial is by Wit- 
nefſes, 6941 156 
59. If Men's Swearing can be reconciled, foch 
Interpretation ſhall be put, as ſhall make 
the Witneſſes agree, 156, 157 

60. One affirmative Witneſs countervails _ 

Proof of ſeveral negative, 157 « 

61. The Credit as well as Number of Wi 

neſſes is to be conſidered, 15, 158 
62. From whence the Credit of a Witneſs is 
to be judged, how ſupported, how de- 
ſtroyed, 157, 158 
63. If Wirneſſes are equal in Number and 
Credit, how they are judged of, 158 

64. In Caſes of Felony or Treaſon no Wit- 

niedſſes are ſworn againſt the King, but are 

where there is only Judgment of Member, 


- 159 
6s. But this is altered as to Treaſon, by 1 Ans. 
60 9. 159 


66. Infidels, Perſons excommunicate, no Po- 
piſh Recuſant, can be Witneſſes, 145, 146 


Mozds. Se Conſtrucion of Moꝛzds. 
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: | Wegit. See Profert, under Deeds, 6. 
Pr 1. Whether the wg of the Judgment Roll 
is good Evidence of an Klegit in an Eject- 
ment, or. w ou mult. produce a 


| | * Copy of the Writ of Eri * 


Capiag. See Averment, c. 2. 
„ Cop Pꝛohibition. See . e 10 ; 


Writ to the Biſhop. See Gerbil, 8. 


. Writ. See Solvit ad diem, under ue, 5. 
1. Where a Writ is only Inducement to the 
Action, you may prove it was taken out; 
but where it is the Gift of the Action, * 
muſt have a Copy 
2. In Treſpaſs ind a Bailiff for raking 
. Goods in Execution, on Not guilty, you 
muſt give in Evidence not only the Judg- 
ment, but the Writ of Execution; and 
ſhewing the Sheriff's Warrant on: the 
Writ is not ſufficient, TX 40, 41 
3 In an Action by an Attorney for his Fees, 
he may prove the Writ was taken qut by 
a Warrant made by the Coroners on the 
t Writ, SERRA. | 41 
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